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LECTURE I. 


ORIGIN OF ADOPTION AND STATUS OF SONS AND WIVES 
IN ANCIENT LAW. 


Origin of adoption traceable t principle of slavery—Vasishtha’s text—Patria potestas— 
Sale of children for slavas—Slavery in Hindu faw—Manu—Nérada—Story of Sunahsepha— 
Invalid adoption and slavery—Colebrooke—Abolition of slavery in India—Its effects 
on adoption—Marriage in early law—Forms of marriage—Asura—Arsha—Daiva—Rik- 
shasa—Bréhma and Prajapatya—Gandharva— Paisiacha—Marriage meant transfer of domi- 
nion—Its character— Wives joint property—Seventeen descriptions of sons—1l. Aurasa or 
real legitimate son—2. Kshetraja or appointed wife’s son—Condition of appointment— 
Who could appoint—Men to be appointed—Meaning of Néyoga—Its origin—Looseness 
of marriage union—in Sparta—in Athens—in Rome—Wives heritable property—Modi- 
fication of this practice—Niyoga of a widow—Levirate—Remarriage of widows—3. Paunar- 
bhava or son of a twice-married woman—4. Gidhaja or secretly born son of an adul- 
terous wife—5. Sahodhaja or son of the pregnant bride—6. Kédnfna or an unmarried 
dameel’s son—7. Putrikd-putra or son of an appointed daughter—These are sons by 
operation of law—8. Kréta or purchased son—9. ,Datiaka or given son—10. Svayan- 
datta or self-given son—11l. Kritzima or the son made—12. Apabiddha or the deserted 
son—These five are sons by adoption—Other descriptions of sons—13. Putrikd or the 
appointed daughter—14. Véjaja or natural son—15., Yatrakvachotpddita or son begotten 
on any woman—16, Dvydmushydyana or son of two fathars—17. Saudra or son of a 
twice-born by a Sudra wife—Sonship involved idea of dominion—Procreation by father no 
element of its conception—No limit to the number of a man’s subsidiary sons—Natural 
relatfonship no bar to adoption—N o-réstriction as to the age of the adopted—Motive for 
adoptior not religious— Explanation of its origin—Condition of women—Want of physical 
strength and exclusion from inheritance—Mother’s power to give in adoption—Relative 
position of mother and son—Joint family system—Religious principle „in its favour—Prajé 
and the change in its meaning—Rank of a son depended on father’s will—Father’s power 
of punishment—Father’s right to son’s acquisition—No action between father and son— 
Bons incompetent to perform religious ceremonies—Sons became sui juris on father’s 
death—Sons personally liable for deceased father’s debts—Liability of one marrying a 
widow for her deceased husband’s debts. 

The usage of Adoption is the survival of an archaic institution which owed 
its origim to the principle of slavery, whereby a man might, like the lower 
animals, ipe the*subject of dominion or proprietory right; might, in fact, be 
bought and sold, given and accepted, or relinquished in the same way as a cow 
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or a horse. To the primitive mind, conceiving no distinction between man and 
the lower animals, it would most readily suggest itself that the relationship 
of parent and child*was the most natural mode of acquiring dominion by one 
man over another. Helpless in infancy hunfan beings are necessarily subject 
to the care of their parents for a long period, during which the absolute de- 
pendence of children on parents and the boundless authority of parents over 
children become naturally established; and the primitive mind could not 
conceive any reason why that state of things should cease to exist at any 
subsequent stage. It would on the contrary appear to be only consistent 
with its sense of natural justice that the person to whom one owed his 


birth, and on whose favour the contifiuance of his ‘existence depended, ` 


should ever exercise a right of absolute control overdiim, extending even to the 
power of taking away his life. $ 

A text of Vasishtha,! which is said to afford the foundation for the Hindu 
law of adoption, explains the reason of the parents’ power over children in 
these words :—“ A son produced from the virile seed and the uterine blood is 
an effect, whereof the mother and the father are the cause: the mother and 
the father therefore are competent to give or sell or abandon him.” The Rishi 
who flourished in an age when Hindu society appears to have made considerable 
progress in civilization, gave the above exposition in relation to the parents’ 
power to give a son in adoption. The principle enunciated, however, would 
indicate unlimited power in both parents, and although the natural reason as- 
signed applies equally, if not with greater force, to the mother, her rights in 
this respect are limited by a diiferent principle of early law. 

The patria potestas of the Roman law in its earlier stage gives us a true 
conception of the father’s power over children in primitive times. The father 
exercised complete dominion over his children in the same manner as over his 
slaves, and if there was any difference in his treatment of the two, it was due to 
natural feelings and not to any legal restraint. The father could sell or expose 
his children or even put them to death. 


Patria potestas, literally meaning a father’s power over his children, is used . 


by the Roman lawyers to convey the authority possessed by the ‘father of a 
family’ over all the members comprised in it ; namely, his wife, descendants and 
others, 

The practice of selling children for slaves appears to have obtained amongst 
ancient societies, though the majority of the slaves consisted of captives taken 
in war or criminals condemned to slavery. A father had the power of sale, 
though its exercise might be controlled by natural feelings. Euro peayn travel- 


+ XV, 1—2, cited in Dattaka Miménsa, V, 31; See also Baudbéyana Parisishtg,, VII, 2—3, 
(cited in Ibid, 42),—Sacred Books of the East, vol. XIV, p. 334. : 
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PATRIA POTESTAS AND SALE OF CHILDREN FOR SLAVES.. " 3 
lers assure us that thereare even atthe present day people who feel no compunction 
in selling their children for slaves, at about the same price that ane would take 
for selling his dogs; some barter a child for a bottle of brandy or for a trinket.! 
If such practices as “these existell amongst the ancestors of the civilized nations, 
one might be led to doubt the stability of human nature, and to think that the 
tie of natural affection gvhich birds the nearest relations in loving union must 
be the effect of ages of civilizing influences; and the sacredness of the family 
relationship, according to modern conception must have beer evolved by some 
inconceivable process out of something utterly inconsistent with it. 

But it should | pe borne in mind that in judging of the usages and institu- 
tions of ancient societies, we must guard ourselves against falling into the 
common error of supposing that the circumstances under which they lived were 
at all similar to those that we are surroufided by. Human society has passed 
through various successive stages, and an institution, absolutely necessary 
in its earlier unsettled and anarchical stage, may well seem to be unnatural 
at @ subsequent stage, when the reason of its existence has disappeared. 
It should moreover be observed that in studying ancient society, we should 
not commit the mistake of thinking that the words father and son conveyed in 
ancient times the same ideas that are familiar to us. The exigencies again of 
the mode of life led by savages living perhaps on the precarious food procured 
by hunting or similar uncertain methods would at times make it more bene- 
ficial for a child to be sold to a person capable of maintaining him than to live 
with his parents and starve. Distress and poverty of the parents would alone 
be found to be the cause of what at the first sight might seem to be most un- 
natural and revolting. The practice of selling or parting with a child for pure- 
ly selfish motives is one which could not but be efceptional even amongst the 
rudest tribes. The very springs of human action tọ which the existence of 
slavery must be ascribed, would be opposed to the universality of such a prac- 
tice. And although much that we coll natural may be due to acquired habits 
of thought, yet, the better part of human nature appears to possess a real 
” stability and the seeming aberrations are attributable to adventitious circum- 
stances. i 
Slavery is fully recognized in Hindu Law; and the various modes by which 
& person became a slave are enumerated in the Smritis. Manu? describes seven 
causes of slavery, namely, capture in war, voluntary submission to slavery in 
consideration of maintenance, birth from a female slave, sale, gift, inheritance 
from ancestors, and condemnation to slavery by way of punishment. Naradas 
deals with the subject in detail and enumerates fifteen descriptions of 


! K. Bhattéchérya’s Tagore Lectures, p. 17. 

* VII, 415. " 

° Narada Smriti (Asiatic Society’s Edition) Fifth Topic, verses 26—28. 
J . 
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slaves :—one born of a female slave in the house of her master, one bought, 
one received by gift, one inherited from ancestors, one maintained in famine, 
one pledged by thé owner, one relieved from a great debt, one made captive in 
war, one won in a stake, one giving himself as ‘a slave in this form ‘I am thine,’ 
an apostate from religious mendicity, one becoming a slave for a stipulated time, 
one becoming a slave for maintenance, one becoming a slave of the master for 
the sake of his female slave, and one self-sold. Regard being had to the inter- 
pretation put by’ some commentators upon these texts, a doubt might arise as 
to whether these passages treat of the ways in which a free man was reduced 
to the condition of a slave, or of the modes in which a person bectme owner of 

a — But it was quite unnecessary to ‘deal with the latter subject, since 
when once a man was reduced to slavery, he became what is contemptuously 

designated a biped,! as being hardly distinguishable from, a quadruped, and there- 

fore might like chattel pass from one owner to another, by sale, gift, or pledge, 

the ordinary modes of transfer of property. The discussion becomes important 

for the purpose of considering what should be understood by the terms “ sold” 

and “given,” employed by Manu and Narada to designate two descriptions of 

slaves. If the sages be taken to treat of the modes by which a free person 

became reduced to slavery, then sale and gift mentioned by them must be 
admitted to be made by a person possessing the patria potestas or dominion 
over the man who is the subject of the sale or gift. But some of the commen- 

tators have explained these words to relate to a slave passing from one master 
to another by sale or gift. This, however, does not appear to be the natural 

meaning of the texts if they purport to describe the modes of slavery. The 

only objection that might be taken to the construction of the passages in that 

way, is, that inheritance froni encestors enumerated as one of the modes cannot 

be regarded as a cause of slavery. But it should be borne in mind that the 

enumeration of inheritance as a cause of slavery may be necessary for the pur- 
pose of indicating that the death of the magter has not the effect of emancipating 

a slave, although other persons holding a position similar to that of a slave, 

in relation to the master, became sut juris or independent on his death. 

The sale of a son fora slave is but an incident of the unlimited power 
possessed by a father over the person and property of his child in ancient society, 
In the earliest times a Roman father could sell his children as slaves, and there 
was an express provision to that effect in the law of the Twelve Tables. The 
records of Hindu usages and customs afford ample evidence that a Hindu 
father’s power over his children was exactly similar to that recognised by the 
ancient Roman law. The story of Sunahsepha Devaráta,? which we find in the 


1 Dayabhaga, Ch. TI, 29. 
2 Max-Miller’s Bury of Ancient Sanskrit Literature, p. 408 et sequel, 
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Aitareya Bráhmana and in the Sánkhyáyana Sútras furnishes us with an 
instance of a Brahmana father selling his second son with the knowledge that 
the boy was intended as a sacrifice to appease the god Varuna. And 
it is reasonable to suppose that’the sale, gift et cetera set forth by the sages as 
causes of slavery refer to a sale or a gift by the father having dominion over 
his children; a gift, however, of a child for such a purpose might take place 
only in a season of extreme distress. Passages are found in the Smritis, declaring 
the sale and gift of children to be sinful; and these afford indirect evidence 
of the prevalence of the practice amongst Hindus in ancient times. Thus the 
sale of a child is pronounced by Manu! and Yajnavalkya* to be a sin in the 
` third degree ; and the gift of a child ‘is also prohibited by Yájnavalkya.8 There 
is not, however, any indiéation found in either of the Codes, that a sale or gift 
of a child, if made is inyalid; although the seller or giver might be guilty of 
a sin of a lighter degree. Nor would it be reasonable to maintain that the sages 
intended to prohibit the sale or gift of a child for adoption, for the affiliation 
of sons received by purchase or gift is recognised by both the sages, and it is 
rather declared to be a meritorious act on the part of a father to give away a 
son in adoption.* The prohibition, therefore appears to be directed against the 
sale or gift of a child for the purpose of being treated as a slave by the donee 
or buyer. 

In ancient society the condition of a son in so far as regarded his position 
relatively to his father was hardly distinguishable from that of a slave: a father 
could exercise the same rights over his sons as a master did over his slaves: 
The prominent idea involved in an adoption was the transfer of dominion or 
patria potestas so far as regarded the action of the natural father in the matter. 
Adoption or the investment of the boy with the status of sonship depended en- 
tirely upon the will of the adopter. In the Dattaka ferm of adoption the gift by 
the father and the acceptance by the adopter indicate no more than the transfer of 
dominion from the giver to the takey The subject of the gift and acceptance 
is not thereby constituted a son of the acceptor. His intention to make the boy 
his son must be manifested by additional formalities. And this must necessarily 
be the rule amongst a people recognizing slavery and a father’s power to reduce 
his child to that abject condition by sale or gift. It is upon this ground that 
the Hindu commentators insist upon the observance of religious ceremonies in 
addition-to gift ànd acceptance for the completion of an adoption, so that the 
intention may be clearly made known that the boy is not taken for a slave. 
They go so far as to declare an actual adoption invalid where there has been an 
omission of the prescribed religious ceremonies. And a boy who has been given 


2 XI, 62 and 67. , ° II, 175. 
2 TII, 236. * Saunaka cited in Dattaka Mimansa, IV, 1. 
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and taken, but whose adoption fails on this ground or on the ground of its being 
in contravention of other rules relating to the subject is pronounced by Bálam- 
bhatta, Nanda Pandita! and Jagannétha* to become a slave of the adopter. 
Colebrooke, whose opinion in matters connected with Hindu law and usage 
is entitled to great respect, hesitates, however, to accept the correctness of 
Jagannaétha’s view, upon the ground that it is unsupported by any anathority 


except a passage of the Kélikd-purdna the authenticity of which is called into 


question by somé of the Hindu commentators themselves.® But the interpreta- 
tion which Jagarndtha puts forward appears to be perfectly consistent with the 
ancient doctrine of patria potestas and the modes of slavery. The tenacity of 
customary law in Hindu society is well known, and the primeval rules relating 
to a father’s power and the origin of slavery did theoretically continue in force 
till very recent times. But it should’ at the same time be observed that the 
idea of slavery is so shocking to the human mind, that it could not continue in 
its pristine vigour for a long time in any civilized society, at least in so far as 
the members of that particular society are affected thereby. The severity 
therefore of slavery and the father’s power was practically, softened down by 
various causes, chief of which was the influence of Religion which was the 
civilizing force in India. It is remarkable that even the Mitakshara which is 
so favourable to sons’ rights as against their father, admits a father’s absolute 
dominion over his sons.* At first sight it might appear to be inconsistent and 
irreconcileable that a son who is absolutely dependent upon his father should 
possess a co-ordinate right to . ancestral property with him who has the power 
of depriving the son of his status and reducing him to the condition of a slave. 
But the theoretical power, which, owing to natural love and affection, to reli- 
gious influence, and to the social check, was seldom if ever exercised might prac- 
tically be taken to be non-existent. It is therefore quite natural that Colebrooke 
well informed about the actual state of Hindu society at his time, should enter- 
tain a doubt about the legal consequence gf an invalid adoption upon the status 
of the boy who is the subject of gift and acceptance; while Bélambhatta, 


Nanda Pandita and Jagannatha learned Hindu lawyers perfectly familjar with ° 


the principles of Hindu law and usages should, independently of each other, 
come to the same conclusion as set forth above. 

Although the Rishis had by the introduction of the caste system and by 
means of restrictions based upon religious grounds succeeded in putting a check 
to the further growth of slavery, and in improving the condition of the slav. 3, 
by imposing rules as to the mode of their punishment, yet the usage continu i 
in force till it was abolished by the British Government. The people of En - 


2? Dattaka Mímánsá, IV, 22, 39 and 40. 8 Strange’s Hindu Law, Vol. IT, p. 2: .. 
2 Colebrooke’s Digest, Vol. II, p. 14, Madras Edition. * Bombay Edition, p. 225 ; original. 
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land feel a sort of instinctive abhorence for this inhuman institution, which 
was therefore not likely to subsist long in British India. Praetical wisdom 
however, for which the English people are remarkable, dictated the gradual 
abolition of an ancient usage, “although refined feelings might call for its 
immediate suppression. Accordingly they commenced by enacting Regulation 
X of 1811 which prohibited the importation of slaves from foreign countries 
into the British territories. The great importance of this rule lies in the fact 
that the safeguard of sympathy felt towards each other by the members of a 
society bound together by ties of a common language, common religion and a 
local union which may offer some protection to a member against ill-treatment, 
is utterly wanting in the case of a foreigner. This rule was by Regulation III 
of 1832 extended to those provinces that had subsequently come into the posses- 
sion of the British Government. Later où was passed Act V of 1843 prohibit- 
ing all officers of Government from recognizing slavery as an institution in any 
matter coming before them in their official capacity. And it was finally abolish- 
ed in 1860 by the Indian Penal Code which declared the equality of all men, 

without any distinction of colour, creed or caste, and provided punishment for 
buying or selling any person as a slave.! 

The object I have in view in drawing your attention to the laws abolishing 
slavery is to impress on your mind the fact that in studying the law of adop- 
tion you must bear in mind that the Sanskrit commentators dealing with the 
subject of affiliation flourished in an age when slavery was in full force in India. 
An adoption being essentially a transfer of dominion bears a close resemblance 
to slavery; and it is worthy of remark that Manu employs the term krita or 
bought, to designate both a slave and a son purchased, and the term datirima 
or given in the sense of a slave and a son received By gift.? The fact again that 
the condition of a slave is the lot of a boy whose adoption proves invalid, has 
an important bearing on several questions relating to adoption especially on the 
nature and character of the rules introduced by the latest commentators respect- 
ing the qualifications of the boy to be "adpoted. The abolition of slavery, on the 


. other hand, cannot fail to be attended with important legal consequences bear- 


ing upon the law of adoption, which has in fact assumed an entirely novel aspect. 
The conception of paternity and sonship has been materially changed by cutting 
down the father’s power in an important point. Dominion can no longer be 
acquired by one man over another, and the failure of an adoption therefore can- 
not deprive the boy of his status and birthright. The religious ceremonies 
prescribed for adoption, also, lose their importance, as gift and acceptance of 
a son can now take place only for the purpose of an adoption. 

The conception of sonship is intimately connected with the idea of marriage 


3 
2 Section 370. ? Manu (original) VIII, 415; IX, 168 and 174. 
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or the relation subsisting between father and mother, and hence in order to fully 
realize that conception it is necessary to take into consideration the nature and 
character of marriige in ancient society. The prominent idea involved in 
marriage according to primitive notions appears to be the acquisition of dominion 
or ownership by a man over a woman not belonging to the same gotra or tribe 
with himself. For the rule of exogamy prohibiting a marriage between two 
persons of the same gotra or tribe obtained from the earliest times in Hindu 
society and is observed to the present day. The different modes in which the 
marriage of a woman could take place were the same as those in which a man 
might become reduced to slavery or any property might be acquired. A father 
had the dominion over a female child in the same way as over a son, and a 
marriage of a female child, whatever might be its form, must partake of the 
nature of a transfer of that dominidn from the father to the husband. The 
primitive conception of a husband is disclosed by the term svdmin (or husband) 
which by derivation means an owner and is now employed in that sense also. 
That marriage implied a transfer of dominion is intimated by Manu! in these 
words :—“ The recitation of the holy texts, and the sacrifice in honour of Prajé- 
pati or lord of creatures are used in marriages for the sake of procuring good 
fortune to brides; but the gift (by the father) is the primary cause of the hus- 
band’s dominion.” 

The different forms of marriage described in the Smritis, throw considerable 
light on the subject and show that marriage originally meant a transfer of 
ownership in a woman. The Asura form of marriage is in fact the sale of a 
damsel to a man in consideration of a price paid, and appears to have been 
most prevalent in early society. Vasishtha® calls this form of marriage by the 
name of mdnusha literally signifying, ‘appertaining or common to man,’ and 
he cites a text of the Vedas indicating the practice of purchasing a woman for 
wife. Passages® in the Codes condemning this form of marriage and characteriz- 
ing it to be no better than a sale of the bride, whereby she becomes a slave of 
the man taking her, afford indirect evidence of the prevalence of the sale of 
daughters for marriage at that time. The practice is still in force amongst - 
several castes of Hindus ;* and amongst several frontier tribes it is found in its 
primeval simplicity: “The Mishmis in Assam are extensive polygamists; each 
man may have as many wives as he can afford to purchase, the price ranging from 
a pig to as high as twenty oxen.” The form of marriage called Co-emptio in 
Roman law which was a fictitious sale by the father of the bride to the bride- 


1 V, 152. 

2 I, 35,—Sacred Books of the East, Vol. XIV, p. 6. 

° Manu, III, 51 and 53; Bandh&yana,—Sacred Books of the East, Vol. XIV, p. 207-8. 
* Dr. Banerji’s Tagore Lectures, pp. 83-86. 

5 Hunter's Statistical Accounts, Vol. J, p. 325, 
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groom, appears to have been a traditional relic of the Asura form or a real 
sale in still earlier times. Nor does this form appear to have been confined to 
maidens only, for in a state of society in which a man could sell his wife, this 
form very likely extended to a’ married woman who became the wife of the 
person to whom she had been sold by her husband. 

The Arsha form begrs a close resemblance to the present practice of the 
Mishmis, as in this form a daughter was sold for a price consisting of a bull and 
a cow, the only difference appears to be that the price was a fixed one. 

In the Daiva form also there was a valuable consideration received by the 
father of the bride as she was given to a priest entitled to remuneration for 
officiating at a vedik sacrifice in lieu of his fees. 

The Rékshasa form consisted in the forcible capture and abduction of a 
woman from her relations ; it resembles the right of a victor to the person of 
his captive in war. In the Code of Vasishtha this form of marriage is named 
Kshdtra or appertaining to the Kshatriyas or the warlike caste; while it is called 
Rékshasa by other sages who, however, declare that it is lawful for the warrior 
caste alone, in the same way as conquest as a mode of acquiring ownership in 
property is recognised to be peculiar to that caste! The existing usage of 
marriage processions attended with pomp and military music may very probably 
be a relic of the ancient warlike movement for the capture of a wife. It should 
be observed that marriage by capture was not necessarily confined to unmarried 
damsels, but must have from the nature of its character, been extended to 
married women as well. The well known story of the forcible abduction of 
Sité, the wife of prince Rama, by Ravana, tite king of Ceylon who offered to 
make her his principal queen, illustrates what marriage by capture did really 
mean. l ° 

The Brahma and the Prájápatya? forms, in which the disinterestedness of 
the bride’s father is the distinctive feature appear to be of later growth and be- 
came prevalent as society advanced in civilization and polished manners. In 
_ these two forms there was a real gift ‘by a father of his daughter in marriage, 
_ from the pure motive of making her happy, and instead of receiving any con- 
_. sideration from the bridegroom, the father has to bedeck his daughter with 
valuable ornaments when making a gift of her at the connubial ceremony. 
There is no substantial difference between the two as forms of marriage, and 
it is probably for that reason that Apastamba and Vasishtha have not enumerat- 
ed the Prájápatya as a separate form. The requirements of the Brihma form 
are, that the bridegroom should be learned in the Vedas and a bachelor of good 


* Gautama X, 39-42,—Sacred Books of the East, Vol. II, p. 228; see Mitéksharé, Ch. I, 
I, 8. 
3 Mann, III, 27 and $0. 
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character, and that the father of the bride should find out such a person and 
offer to give .him his daughter in marriage. This form appears to have been 
intended as a reward for learning ‘in the scriptures and conceived as an en- 
couragement of the study of the Vedas. The name Bralima does not indicate 
that it appertained to the Brdhmanas or the sacerdotal class only, but it obvious- 
ly means relating to Brahma or Vedas, and implies that this form of marriage 
was intimately connected with the study of the Vedic literature, which might 
be prosecuted by Kshatriyas and Vaisyas, members of the other two regenerate 
classes, as well. In the PréjApatya form the bride is given to a person with an 
agreement that the donee is to treat her as a partners for secular and religious 
purposes ; and the proposal comes from the bridegroom who tsa suitor for the 
damsel. The existence of the condition restricting, the husband’s freedom of 
action was perhaps the reason why tbis form is considered to be inferior to 
Arsha and Daiva. The unconditional transfer of dominion was perhaps as in 
Roman law regarded the best form of marriage. 

The Gandharva form is based upon mutual love of a man and a woman, and 
the marriage appears to have been preceded by consummation at least in some 
cases, resembling the form of marriage called Usus in Roman law. Its origin 
may be ascribed to the non-existence of a person exercising patria potestas over a 
damsel who was therefore entitled to make a gift of herself to a man.! It 
seems to be anomalous that the Hindu sages who assign to women the condition 
of perpetual pupilage should recognize a form of marriage based upon a damsel’s 
frecdom of action, but its recognition appears to be due to the desire for the pre- 
servation of female chastity e*inced by the Hindu sages who laid down this 
form to induce the father to give the damsel in marriage to the seducer. 

The Paisácha form is net recognized by Apastamba and Vasishtha though 
enumerated by other sages. It is a most abominable form of marriage originat- 
ing with a sort of rape committed upon a damsel while she is asleep or drank; 
and it might appear exceedingly strange that such a reprehensible crime which 
the sages condemn in the strongest terms and for which condign punishment is 
provided, should be admitted to cause the relation of husband and wife between 
the criminal and his victim. The real explanation appears to be that when 
chastity and single-husbandedness of women came to be valued most, in compari- 
son with which all other considerations sank into insignificance that it was 
recognised as a form of marriage, the ravisher being compelled to marry the 
girl defiled. It would be taking a superficial view of Hindu law to regard this 
as an instance in which fraud is legalized by it.? It may be mentioned here 
that according to the Roman law, the ravisher was not under any circumstances, 
allowed to marry the dishonoured damsel. 


2 Vishnu, XXIV, 23. 
2 See Macuanghten’s Principles of Hindu Law (2nd edit.) p. 60, note. 
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These different forms of marriage barring the two exceptional ones, were 
founded upon sale, gift for a consideration, real gift or capture, and.establish that 
marriage in early times involved the idea of acquisition of dominion by a man 
overa woman. The nuptial ceremonies amongest the Hindus, consisting of the 
formalities of gift and acceptance were originally understood to effect a real 
transfer.of dominion though they have long since come to be regarded as figura- 
tive when with the advance in civilization the institution of marriage assumed 
a sacred character. The primitive conception of marriage and of the relation 
of husband and wife, was that the marriage transferred the patria potestas from 
the father to the husband, and the wife was placed absolutely under the domi- 
nion and control of the husband. The Roman lawyers expressed it by saying 
that so far as the exercise by a husband of the patria potestas over his wife 
was concerned, a wife held the positiof of a daughter of the husband. The 
condition of a wife was hardly distinguishable from that of a slave, as regards 
the husband’s power over her. A husband had the power of life and death 
over his wife ; the well-known story of Parasuram beheading his mother by com- 
mand of his father furnishes us with an instance of the extent in early times 
of a man’s power over his wife. A wife again could be sold, given or dealt ` 
with in any other way by the husband in the same manner as any other property. 
Katyéyana! says that a wife should not be given away or sold without her 
consent; but in extreme necessity he may do so. Passages in the Codes declar- 
ing the sale of a wife to be sinful, also prove the existence of the usage of 
selling a wife.? 3 

The primitive conception of marriage consisting in the acquisition of domi- 
nion over a woman, and wives being regarded as a sort of possessions, there was no 
limit to the number of wives a man might have; “he could have as many as he 
might afford to procure by the different modes pointed „out above. Under such 
circumstances mutual fidelity could not form any part of the marital relation: 
looseness of the marriage tie and laxity in sexual morality must necessarily 
prevail. Any idea of fidelity, sentiment or delicacy did not exist as an element of 
marriage union, and a husband appears to have had no great objection to allow 
his wife to be approached by other men.3 

In the earliest times when society was composed of joint families and indi- 
vidual rights and responsibilities were unknown, but every institution was 
moulded by the family union and the tribal connection, there is every reason to 
believe that a wife was considered the subject of joint right of families and 
tribes in the same way as any other description of property; although for the 


* Colebrooke’s Digest (Madras Edition), Vol. I, p. 406. 

? Daksha cited in Colebrooke’s Digest, Vol. I, p. 409; (Madras Edition), Yajanavalkya, TII, 
242 ; Manu, XI, 62. s 

* Xpastamba,—Sacred Books of the East, Vol. II, p. 130; Baudháyana, Ibid, Vol XIV, 229 
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purpose of preservation of peace amongst the members of the same family or 
tribe a woman brought into the family or tribe in any of the modes of marriage 
became by common’ consent the wife of an individual member, was set apart 
as it were, for the separate use of that particular member.! For any property 
acquired by joint exertion or with the aid of joint funds becomes the subject 
‘of joint right, and in the acquisition of a wife there might be the joint exertion 
of the members of a tribe as in a marriage by capture, or expenditure of joint 
property as for paying the bride’s price in the Asura form. The five Pandavas 
having a common wife, indicates the existence of an early custom to this effect, 
which is still found in Tibet. 

The description of the divers kinds of sons recognized by the ancient usage 
prevailing in India, throws considerable light on the primitive conception of 
marriage union and sonship. There ‘were so many as twelve different sorts of 
sons, described in the Codes of Hindu sages, while some of them enumerate other 
kinds raising up the number to seventeen. They are called (1) Aurasa or 
the real legitimate son, (2) Kshetraja or the appointed wife’s son, (3) Paunar- 
bhava or the son of a twice-married woman, (4) Gidhaja or the secret-born son 
of an adulterous wife, (5) Sahodhaja or the son of a pregnant bride, (6) Kanina 
or the unmarried daughter’s son, (7) Putrika-putra or the appointed daughter’s 
son, (8) Krita or the son purchased, (9) Dattaka or the given son, (10) Svayan- 
Datta or the self-given son, (11) Kritrima or the son made, and (12) Apabiddha or 
the deserted son. To these some add, (13) Putrika or the appointed daughter, (14) 
Vijaja or a son begotten on anqther’s wife, (15) Yatrakvachanotpadita or the son 
begotten on any woman, (16) Dvy4mushy4yana or son of two fathers, and (17) 
Saudra or the son of a twiceborn by a Sudra wife. It must, however, be borne in 
mind that this classification of gons made ata later stage of society when the caste 
system had been introduged, and in accordance with principles underlying the 
law enunciated in the Codes, does not in every particular represent the actual 
state of things existing at the earliest age or even at the time when the Codes 
were composed. 

The Aurasa or the real legitimate son is what in the present day is ordi- 
narily understood by the term son, namely, a son begotten by a man himself 
on his own wife. In defining an aurasa son, the sages require that the wife 
should be lawfully wedded with religious rites, and that she should be one that 
was not married to another husband before and was a virgin at the time of 
marriage. These conditions appear to be later innovations; the religious cere- 
mony was notan essential element, though regarded to be auspicious? at fir: 
it has now become indispensable ; while the second condition has been introduci 


2 Apastamba,—Sacred Books of the East, Vol. II, p. 164; Manu, IX, 97. 
3 Mann, V, 152. 
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to distinguish an Azurasa son from the Paunarbhava or the son of a twice-married 
woman, who is classed with the subsidiary or secondary sons. But the opinion 
of the sages who inculcated single-husbandedness for women, is not sufficient 
to establish the exisfence in primitive times of any distinction between these 
two descriptions of sons. 

The Kshetraja or the appointed wife’s son is a son that belongs to his 
mother’s husband though not procreated by him. He is described by Manu,! 
thus, he who was begotten on the duly appointed wife of a man deceased, or 
impotent, or disordered is called the Kshetraja or wife’s son. But there might 
be an agreement with the person appointed to procreate a son on another man’s 
wife, that the son begotten shall belong to both the progenitor and the wife’s 

husband. The reason of the rule is thus explained by Manu :— Those that are 
familiar with past times, have preserved,’on this subject, a sacred traditional 
maxim of Vayu, namely, ‘A man must not sow his seed in the wife of another 
man.’ As with cows, mares, female camels, slave girls, milch buffaloes, she- 
goats and ewes, it is not the owner of the (bull or other) father who owns the 
offspring, even thus is it with the wives of others. They who have no property 
in the field, but having seed in their possession sow it in the field owned by an- 
other, can derive no benefit whatever from the corn that may be produced. Should 
a bull beget a hundred calves on cows not owned by its master, those calves belong 
solely to the owner of the cows. Thus men sowing their seed in other men’s wives 
in whom they have no dominion, may raise up offspring to the husbands ; but the 
progenitor can have no advantage from it. Unless there be a special agreement 
between the owners of the seed and of the soil or wife, the fruit belongs clearly 
to the owner of the soil or wife ; for the receptacle is more important than the 
seed: but the owner of the seed and of the soil or.wife may be considered in this 
world as joint owners of the child or fruit when by special contract in considera- 
tion of the seed the soil is given.”* It should be observed that if a person 
could give his wife to another, with a contract that the child produced should 
belong to both, there could also be an agreement that the child should appertain 
to the progenitor exclusively. A man might therefore lend his wife to a person 
so that he might have some children by her. 

The appointment of a woman to raise issue by 8 man Siko than her hus- 
band, used to take place if the connection of a woman with her husband proved 
barren or fruitless. The husband’s being destitute of male issue does not appear 
to have been a condition of such appointment though it is so affirmed by some 
commentators. On this point Manu? says that on failure of issue by the hus- 
band, the desired offspring may be procreated, either by the brother-in-law or some 


3 IX, 167. ® IX, 59, 
* Mann, IX, 42, 48- $8, 
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other Sapinda, on the wife who has been duly appointed. The woman appears 
to have been merely a passive agent, whose wishes were at first seldom, if ever, 
consulted, though fater on the appointment of a woman unwilling to accept it, 
appears to have been prohibited ; so also of a woman who had borne sons or was 
past child-bearing. 

The decision of the question whether there shouldebe an appointment or not 
rested with the Gurus or the venerable protectors, that is to say, the elders of 
the family or tribe, such as the father-in-law. This must have been necessarily 
the case when a widow was appointed, and it is more probable than otherwise, 
that an appointment during the husband’s lifetime could take place by the sanc- 
tion of the husband’s father, for if he was alive the husband could not be in- 
dependent. In primitive times son could have a wife by the father’s choice 
and a son with his family was absolutely under the control of the father. 
When, however, the husband was independent, he was the person who alone 
could command his wife to have issue by another man. 

The persons who might be appointed to raise issue on a woman were her 
husband’s brother, a Sapinda, a Sogotra or a Samdnapravara. Baudhayana! 
declares that a widow might under appointment bear a son to her brother-in-law. 
Gautama? declares that the brother-in-law was the person to be appointed and on 
his failure a Sapinda or a Sogotra or a Samanapravara might be appointed; but 
he adds that it is the opinion of some authority that none but a brother-in-law 
could be appointed and he declares in another place that a son begotten on & 
widow whose husband’s brother lives, by another relative, is excluded from 
inheritance. Manu propounds that the brother-in-law or a Sapinda might 
be appointed.* The appointment of a stranger does not appear to have been 
favoured at first. Gautama declares that an offspring begotten by a stranger 
belongs to the procreaton, and then adds that he may belong to both the 
woman’s husband and the procreator, thereby intimating that he does not belong 
exclusively to the husband. But Yajnavalkya® ordains that the Kshetraja son 
may be begotten by a Sogotra or any other person, while Vishnu’ says that the 
person to raise issue must be a Sapinda or a man belonging to a superior tribe. 
This must have been a later innovation when caste system was established and 
the Brd4hmanas reserved for themselves the privilege of raising issue on the 
wives of other castes. A text is cited in the Dattaka Mimdnsa,’ showing that 
a Bréhmana could be appointed to raise issue on the wife of a man on payment 
to him of a price for his seed. Vasishtha ordains that a sickly man must not be 
appointed to raise issue.® 

Strictly speaking the appointment to raise issue, so far as the man to be ap- 


2 Baudhéyana,—Sacred Books of the East, Vol. XIV, p. 234. 2 XVIII, 6. ° XXVIII, 23. 
* IX, 59. § XVIII, 12 and 13. e II, 118. 1 XV, 3. è V, 16. ° XVII, 60. 
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pointed was concerned, was confined to the members of the same family or tribe 
who had the privilege and the duty of procreating a son on the wife of a man 
belonging to the same family or tribe. They could not claim’ any remuneration 
for the service rendered by them and were bound to comply with the direction 
of theelders. The word miyoga rendered into ‘appointment to raise issue, liter- 
ally means an order, command or direction. In the case of a stranger, it was the 
price offered for his seed, and not the appointment by the elders whom he 
was not bound to obey, that induced him to act in the matter. 

The usage of appointment of the husband’s kinsmen to raise issue on a 
woman appears to have originated in the peculiar view of marriage union in 
primitive times. Women were considered a sort of property, and marriage 


consisted in the transfer of- proprietory right from the bride’s father to the 


husband. But as property was held in common by the members of a family or 
tribe, and as the consideration for the bride would be the subject of common 
right, the bride though formally given to the bridegroom would theoretically 
belong to the family or tribe of which he was a member. A wife like many other 
descriptions of property, might be appropriated to the separate use of an indivi- 
dual member, though the subject of a common right of the family or tribe. 
The well-known story of the five Pandavas having one wife in common, and at 
the same time some of them having other wives separately is an instance in point. 
Accordingly Apastamba! in laying down the rule that a husband must not 
make over his wife to any other than his kinsman for the purpose of raising 
issue refers to a tradition that a bride is given ta. the family of her husband and 
not to the husband alone. The very existence of a tribe and its honour depended 
on the number of its members and the tie of family or tribal union in the 
earliest times was the strongest bond that ever bund human beings together, 
hence there should naturally be a desire for the increase of its members, and if 
there was a failure of issue by the husband on a woman, any other member of 
the tribe might procreate a son on her, so that the desired offspring might be 
had without corraption of the tribal blood. A son to a certain extent would 
appear to have been deemed filius populi of the tribe to which he belonged. 

The practice of lending and borrowing wives for the purpose of procreation 
was not confined to India; but was common in other countries also, in earlier 
times. Plutarch gives an account of the existence of this practice among the Spar- 
tans :—“ Lycurgus, the Spartan lawgiver, thought the best expedient against jea- 
lousy, was to allow men the freedom of imparting the use of their wives to whom 
they should think fit, so that they might have children by them ; and this he made 
a very commendable act of liberality, laughing at those who thought the violation 
of their bed such an intolerable affront, as to revenge it by murders and cruel 


1 Sacred Books of the East, Vol. II, p. 164. 
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wars. He had a good opinion of the man, who having grown old and having 
@ young wife, should recommend some virtuous and agreeable young man, 
that she might have a child by him to inherit the good qualities of such a . 
father, and should love this child as tenderly as if begotten by himself. On 
the other side, an honourable man who had love for a married woman, on account 
of her modesty and the well-favouredness of her children, might with good grace 
beg of her husband his wife’s conversation that he might have ascion of so good a 
tree to transplant into his garden: for Lycprgus was persuaded that children were 
not so much the property of their parents as of the whole commonwealth, and 
therefore would not have them begotten by the first comerg but by the best men 
that could be found.” One of the principal punishments at Sparta, says 
Montesquieu “ was to deprive a person of the power- of lending his wife, or of 
receiving the wife of another man.” Socrates is said to have favoured his 
friend and pupil Alcibiades with the society for a limited period of Xantippe. 
And tho law of Athens permitted women to apply to her husband’s relations in 
case of his impotence. Amongst the Romans also the practice obtained of 
lending wives that had borne three or four children to their husbands, to young 
men for the purpose of bearing the desired number of offspring to the borrower. 
Plutarch in his life of Cato tells us that Cato perceiving that his friend Quintus 
Hortensius felt an earnest inclination for his wife Martia, consented to part with 
his marital dominion in favour of his friend who received her in marriage, being 
given by her father Philip, 

The usage of appointment throws considerable light on the condition 
of wives in early times who were treated in the same way as cattle, and 
regarded as a sort of property belonging to their husbands, and capable 
of yielding produce in the‘shape of children. The condition of the widows 
on the death of their husbands must therefore be moulded upon the principle 
of their having been the property of their deceased husbands; and they would 
pass to the heirs of their husbands like other property belonging to them. This 
usage of wives of a deceased person passing to his heir with a natural modifica- 
tion, is found to exist amongst the Mishmis, an extensively polygamous tribe 
living in the hills at Lakhimpur in Assam: On the death of the husband all 
of his wives who survived him became the property of his heir with the excep- 
tion of the mother, should she be amongst them, who: would go to the next of 
kin amongst the males. This custom obtains also among some other tribes in 
that country.! The exception in relation to the mother would gradually come 
to be extended to all the wives of the father. Domestic peace and happiness of 
a joint family would require that all the father’s wives should be looked upon 
as mothers, and son’s wives as daughters. Accordingly we find the sages declar- 


1 Hunter's Statistical Accounts, Vol. I, p. 325. 
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ing that all the father’s wives are similar to the mother, and that the violation 
of the bed of the father, or of a son, is one of the worst crimes that may be 
perpetrated by man.! The records of Hindu usages, however, do not furnish 
any instance amongst Hindus of the usage now prevailing among the hill tribes 
of Assam. 

The natural development of the usage, therefore, would be that the wi- 
dows of a deceased person, should pass to his brother, in the same way as other 
property belonging to a man passes by survivorship to his brother in default 
of male issue, who though existing are incapable of inheriting this particular 
description of property. We find that the usage in this form prevails in many 
rade societies* and obtained amongst Hindus in early times. The second verse 


‘of the fortieth hymn in the tenth Mandala of the Rig-Veda refers to the usage of 


a widow applying to her devara or deceased husband’s brother. The word devara 
which by derivation may mean the second vara or husband, or a playmate, is ge- 
nerally used in later Sanskrit, to designate the husband’s younger brother. It 
may be that the husband’s younger brother being a young man and possibly a 
bachelor was considered the fittest relation to inherit his deceased brother’s wife 
or wives. The widow, however, of a deceased person did, according to this usage 
occupy the position of a wife of her husband’s brother, and a son produced by her 
belonged to her second husband. i 
In course of time when the usage of treating women in the same way as 
cattle came to be looked upon as a barbarous institution, the practice of a de- 
ceased persons widows devolving on any relatgon of his by inheritance would 
fall off. The widow would continue to live ‘as ẹ member of her husband’s 
family, but not under the control of any male member as his wife, nor perfectly 
free so as to be independent of her husband’s family and to be allowed to re- 
marry of her own accord. The practice of appointing’: widow appears to owe 
its origin to this stage of society, when young childless widows were considered 
entitled to have the society of theire husband’s brother or any other relation 
for the purpose of having issue. A widow had to pass a life of austerity for 
six months or a year following the death of her husband ; and after the ex- 
piration of that period she might, with the sanction and appointment of the 
venerable elders of her deceased husband’s family, have the desired offspring 
by her brother-in-law or other relation. 
The usage of levirate, or the procreation of a son by a man on his deceased 
“rother’s widow, was the most approved form of niyoga or appointment. This 
sage was not peculiar to the Hindus, but also obtained amongst other nations 


1 Manu XI, 65, 103—105 and 171. 2 Herbert Spencer’s Sociology, Vol. I, p. 680. 
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such as the Jews. Itis ordained in the Bible thus :—“ If brethren dwell together, 
and one of them die.and have no child, the wife of the dead shall not marry 
without unto a stranger, her husband’s brother shall go in unto her and take her 
to him to wife, and perform the duty of an husband’s brotħer unto her. And it 
shall be that the first born which she beareth shall succeed in the name of his 
brother which is dead, that his name be not put out of dsrael. And if the man 
like not to take his brother’s wife, then let his brother’s wife go up to the gate 
unto the elders and say, my husband’s brother refuseth to raise up unto his 
brother a name in Israel, he will not perform the duty of my husband’s brother. 
Then the elders of his city shall call him and speak unto him.”! 

This passage throws considerable light upon this obsolete usage. It ap- 
pears to have been the duty of the hugband’s brother to whom a widow had to 
apply to comply with her wishes, and an order or appointment from the elders 
was necessary in case he refused to discharge the duty. The intervention there- 
fore, of the venerable elders was not necessary in every case; the practice was 
that the widow applied to her husband’s brother, and if he acceded to her re- 
quest there was an end of the matter. And in ease of his refusal or default, 
other kinsmen might be appointed by the venerable elders of the family or tribe.® 

Remarriage of a widow was inconsistent with a woman’s position in relation 
to her husband and to his family, such as has been already described. It could 
take place only on the supposition that a woman on the death of her husband be- 
came sui juris or independent. This therefore was a later development when 
society was more advanced in cavilization, and women ceased to be considered 
as no better than lower animals and came to be regarded as human beings. 
The first step naturally would be a transition from levirate to remarriage of the 
widow with her husband’s brother, or other kinsman. This was calculated to 
reconcile the original theory with advanced ideas, and accordingly we find the 
practice of remarriage of widows with their brothers-in-law, to be still prevalent 
in Orissa and other localities. In course e£ time, however, a second marriage of 
women was finally recognized under certain contingencies without any restriction 
as to the particular man to be married. 

The son produced by a woman who being abandoned or disowned by her 
husband, or being a widow, has of her own accord been married to a second 
husband is called paunarbhava or son of a twice-married woman. Other sages 
have added that a woman might remarry if her first hasband is impotent, or 
is unheard of for a certain time, or has adopted the religious ordér of mendi- 
cancy.® The Hindu lawgivers have for reasons already alluded to, enumerate 
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2 See Book of Ruth. 
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the paunarbhava as a son of the subsidiary class although he is a real son of his 
father. ` 

Gidhhaja, or the secretly bern son of the wife, is the issue of the wife’s 
adultery with an unknown person, when the husband was absent from home or 
had no access to the wife. He belongs to his mother’s husband and differs from 
the appointed wife’s son jn two respects ; firstly, his mother’s connection with the 
natural father was unauthorized; secondly, the man might be a perfect stranger 
to the family. The later commentatars, however, add that although the parti- 
cular individual might nof be known, yet it is necessary that it should be certain 
that the procreator belonged to the same caste with the husband, in order that 
the son might be recognized as the Guidhhaja son of the husband. It should be 
‘observed that neither sentiment nor delicacy stood in the way of the husband’s 
claiming the adulterous wife’s son as hisown. The wife was his property and 
an accession to it must legally belong to him. 

Sahodhhaja or the son of the pregnant bride is the son brought forth by a 
woman who was with child at the time of her marriage. The child belongs 
to her mother’s husband, though not procreated by him. The woman with 
the embryo in her womb formed the subject of transfer by sale or gift accord- 
ing to the form of marriage, and therefore passed to the husband, who becomes 
the father or owner of the child born subsequently to marriage, on the prin- 
ciple of partus sequitur ventrem. 

Kédnina or an unmarried daughter’s son is thus described by Baudhayana :! 
If anybody approaches an unmarried girl withouj the permission of her father, 
the son borne by her is called the damsels son. Yajnavalkya*? says: A 
damsel’s child is one born of an unmarried woman ; he is considered as son of 
his maternal grandfather. So Vasishtha® declards, the maiden-born son is the 
fifth: he, whom an unmarried damsel brings forth trough lust in her father’s 
house, is the maiden-born son, he becomes his maternal grandsire’s son. But 
Manu‘ says, when a maiden secretly conceives a son in her father’s house that son 
sprung from the Kanya or unmarried daughter, is called Kdnina or unmarriod 
daughter’s son, and is considered as son of her husband. There is apparently a 
conflict of the above texts of Yajnavalkya and Vashistha laying down that 
the Kanina becomes son of his maternal grandsire, with this passage of Manu 
which again appears on the face of it to be inconsistent, for how can an an- 
married woman have a husband to whom, the sage says, the son belongs? Mitra 
Misra in kis Viramitrodaya® reconciles these passages by saying that a son 
produced by an unmarried daughter before her betrothal belongs to his maternal 
grandfather ; but one born of a damsel after her betrothal but before the per- 
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formance of the marriage ceremony appertains to the husband or the bride- 
groom to whom she has been betrothed. And the reason assigned by him is 
that in the first case the father’s dominion øver his daughter is complete and 
therefore he acquires dominion or patria potestas over the child brought 
forth by her; but after the betrothal of a daughter and before the completion 
of her marriage, the father’s dominion though partial isnot wholly extinguished, 
therefore the daughter may be called a maiden, and Manu’s text is to be re- 
ferred to a case like this in which the husband’s dominion though inchoate at 
first becomes perfected by subsequent -marriage and the son belongs to him. 
The principle appears to be the same according to which an accession to a pro- 
perty coming into existence after the contract of sale and before its comple- 
tion belongs to the purchaser. 

Putrikd-putra or the son of an appointed daughter is another kind of son that 
belonged to his mother’s father. He resembles the Kshetraja or the appoint- 
ed wife’s son and differs from a Kánína or a son secretly brought forth by an un- 
married damsel in the same way as an appointed wife’s son differs from a son 
secretly borne by an adulterous wife. A father had the dominion over his 
daughter and he had the power of transferring unconditionally his rights over 
her to another person by giving her away to him in marriage. He was again 
at perfect liberty to retain his patria potestas or dominion over a daughter while 
giving her conditionally in marriage to a man, with the express stipulation 
that a son born of her should belong to him in the same way as a Kánína did, 
and not to the husband and prggenitor. A daughter given in marriage with 
an express agreement with the husband, that the son born of her would 
be the son of her father is called the appointed daughter, and her son becomes 
the son of her father. uchan agreement according to some sages is pre- 
sumed to be implied witen the father of the daughter was destitute of male 
issue; while an express contract is, by others, thought to be necessary to con- 
stitute an appointed daughter. Manu doeg not include an appointed daughter's 
son in the category of subsidiary sons, he appears to assign to him the same 
position as a real legitimate son.! 

The usage of appointing a daughter to raise issue for her father while 
giving her in marriage bears some analogy to one form of marriage among the 
Romans, in which the wife was not in manu of the husband, that is to say, 
she did not pass under the power of her husband nor did she pee out of her 
father’s family into that of her husband. 

It may be observed here that although the sages say that a father whx 
had no son might appoint his daughter to raise up issue for him, yet looking to 
the principle upon which the usage was based, it is evident that the father's being 
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destitute of male issue was not a condition annexed to the exereise by the father 
of the power of disposing of a daughter in marriage with the particular con- 
tract, but it was simply intende as the circumstance under which a father 
would ordinarily be disposed to adopt that course. 

It is worthy of notice that these six descriptions of subsidiary sons cannot 
be designated sons by adoption, for their filial relation arises not by any overt 
act of affiliation on the part of their respective legal fathers, but by the opera- 
tion of law, the general principle being that a son belongs to the owner of his 
mother. ° 

Krita or a son bought is one who is sold, by his father or by the mother with 
the father’s assent, on receipt of a price, and adopted by the purchaser as his son. 

Dattaka or Dattrima or a given son ig one who is given by his father or the 
mother with the father’s permission and accepted by the donee and adopted by 
him as his son. 

Svayandatia or a self-given son is a person who being bereft of his father 
and mother or abandoned by them delivers himself up to another with an offer 
to become his son and is accepted by him as such. 

The Kritrima or a son made is one destitute of his parents and capable of 
discriminating between right and wrong who is induced by the show of another 
person’s wealth to accept that person’s proposal of making him his or her son 
and thereupon becomes an adopted son. 

According to modern usage a man and his wife may jointly or separately 
adopt a son in this way. ° 

Apaviddha or the deserted son is one who being forsaken by his parents is out 
of compassion taken by a person under his protectian and adopted as a son. 

These five descriptions of sons may be called sons by adoption as their affilia- 
tion depends upon an overt act of their legal or adoptive fathers. The idea of 
transfer of dominion attaches to these five sorts of sons. ‘The father was the 
owner of his child, and he might therefore transfer his son to whomsoever he 
pleased by sale or gift; the Krita or the son bought and the Dattaka or given 
son, are instances of the change of paternity by sale and gift respectively. The 
Apaviddha or the deserted son, who being forsaken by his parents, is taken by 
another person and adopted by him, as his son, is like unclaimed property of 
which the adopter is the finder appropriating ib to himself, when the owners 
have disowned or relinquished their rights over the same. The Kritrima and 
the Svayan-datta are independent and masters of their own person, and are 
therefore at liberty to place themselves under the power of another as his son, 
in the same way as ẹ self-given slave could deprive himself of his freedom and 
voluntarily submit to slavery. 

The Dattaka and: Krita forms of adoption resemble the kind of adoption 
called adoptio in Roman law, according to which a person who was in the power 
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of his parent was transferred to the power of the person adopting him, while 
the Kritrima and the Svayan-datta adoption bear a close analogy to the adrogatio 
form in Roman law in which the person to be gdopted was sut juris and not under 
the power of his parent. There is no substantial distinction between a son 
made and a self-given son. The only difference between them is that in the 
Kritrima form the proposal comes from the adopter, and in the other form it 
originates with the adoptee. The difference again, between a Kritrima and an 
Apaviddha appears to consist in this, that the former must be of the age of 
discretion, for his consent is necessary ; while the latter seems to be an infant or 
a foundling incapable of giving or withholding his assenf. The capacity of a 
man to give himself in adoption, when he is forsaken or disowned by his parents 
is worthy of special notice. The circumstance of a person’s being forsaken by 
his parents means more than is expressed, it is analogous to emancipation ac- 
cording to Roman law, of a son by his father and amounts to disinherison and 
disseverance of the legal relation between father and son. I may here remark 
in passing that the importance which the sages attach to the mother while 
describing these sons by adoption is inconsistent with the status of women 
in primitive times. 

These twelve kinds of sons are enumerated and described by all the sages 
that have dealt with sonship, excepting, perhaps, Apastamba. Some of them 
have included other descriptions amongst the subsidiary sons, raising the number 
of sons to seventeen. In enumerating the twelve descriptions of sons Manu 
has omitted the appointed daughter’s son, and included the Saudra or a son of a 
twice-born by a Sudra wife.! I have already told you that the appointed danghter’s 
son has been separately described by that sage evidently intending to assign 
to him the rank of an awrasa dr real legitimate son. Similarly Bandhd4yana enu- 
merates thirteen kinds bf son, taking nishdda or a son by a Sudra wife as a 
secondary son.* A passage of Smriti cited in the Dattaka Mimánsá’ without 
the name of its author enumerates fifteen descriptions of sons, including the 
twelve already described and adding three others, namely, the Putrika or the 
appointed daughter, the Vijaja or the son begotten on another’s wife and 
the Yatrakvachotpddita or the son begotten on any woman. The Dvyámu- 
shyayana or the son of two fathers is another description of sons enumerated 
in the works on Hindu law. 

Although a daughter appointed to raise issue for her father, might be 
similar to a son as the name putriká indicates, and have some rights resem* 
ling those of a son; yet it is not she, but the son produced by her that is r 
cognized by the sages, as a description of substitutionary son. The appoint 
daughter is, no doubt declared by Manu to be similar to a son,* and her son - 
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pronounced to be similar to a son’s son;! and the following text of Vasishtha 
may be cited as an authority for regarding the appointed daughter-as a son,— 
“The (third description of son) 4s the appointed daughter, it is declared in the 
Veda ‘ A daughter who has no brother comes back to the male ancestors, return- 
ing she becomes their son: on this subject there is this verse—I will give unto 
thee a brotherless damsel decked with ornaments, the son that may be born of 
her shall be my son.’”* But the drift of these passages taken together with 
what has been declared in other Codes points to the conclusion that it is the 
appointed daughter’s son that was invested with the status of a son and not the 
appointed daughter herself; but as she, notwithstanding her marriage, continued 
under the power of her father as a member of his family, she enjoyed a position 
somewhat resembling that of a son, although no son might be born of her. It 
should also be observed that the term putra or son, according to Hindu law, 
means male issue and includes a son’s son as well as a son’s grandson, and it 
could by no means include a female descendant incapable of serving either the 
secular or the spiritual purposes for which a son was desired. 

Vijaja or a son produced on another man’s wife is a kind of Kshetraja or 
the appointed wife’s son, when by the contract of appointment to raise issue it was 
stipulated that the son begotten would belong to both the procreator and the 
husband of the woman. 

Yatra-kvachanotpadita or the son produced on any woman, is intended 
to include a son begotten by a man himself on a woman not his wife, such as a 
son procreated by a master on his female slave. © 

Dvyámushyáyana or a son of two fathers, is a son of one or other kind 
already mentioned when by virtue of an agreement or by the existence of some 
other circumstance he became the son of the begetter as well as of his mother’s 
married possessor or of an adopter. When a son was begotten on an appointed 
widow by her husband’s brother, who had no son of his own, the son so be- 
gotten belonged to two fathers; and*similarly the appointed daughter's son is 
directed to offer pindas to his natural father who had no son of his own, and is 
declared entitled to inherit his property. The idea of a son belonging to two 
fathers appears to be a later development when the necessity of a son for spiri- 
tual benefit was thrust into prominence by the sages with a view to ameliorate 
the condition of sons. 

Saudra is the son of a twice-born by a Sudra wife: the names Nishada and 
Pérasava are applied to such sons of a Kshatriya and a Bréhmana respectively ;* 
by some to the latter. He is a real legitimate son, and is considered as such by - 
Yajnavalkya, though: he disapproves of the espousal by a twice-born man of a 
Sudra wife. Manu and Baudhdyana, however, place him like the son of a 
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twice-married woman in the category of secondary sons, evidently with a view 
to discourage intermarriage between the castes, and so to prevent a confusion 
that was likely to injure the then recent institation of the caste system which 
has played a very important part in the civilization of Hindu society. 

On a careful consideration of the different descriptions of sons recognized 
in primitive times, no one can fail to be struck with the idea that the general 
principle underlying the relation of father and son and of husband and wife, 
is the notion of one being the property of.the other. A person was the owner of 
his wives and unmarried daughters and a son brought,forth by them belonged to 
him, in the same way as an accretion to a property belongs,to its owner, as a calf 
to the owner of its mother, and as a son of a female slave to her master. And 
as regards the sons by adoption they could be acquired in the same way in 
which a property could be gained, with this exception that a man who was sui 
juris was his own master and could give himself in adoption to another. 

Procreation by the father was not a-necessary element in the conception of 
sonship, and it could not be so, when so many as ten out of the twelve descriptions 
of sons were begotten by others. It is worthy of notice that the Sanskrit word 
pitri which is philologically the same as the Latin word pater and the English 
father, is derived from the root pa to protect, and means a protector and not a 
progenitor. It is, however, exceedingly strange that the European text-writers 
have asserted it to be a fiction of Hindu law, that the Dattaka son should be su ppos- 
ed to be begotten by the adoptive father on the natural mother of the adoptee. 
There is no foundation in Hindu law for such a fictionsto be based upon. It 
is also inconsistent with, and opposed to, the modern development of the Dattaka 
son’s rights, according to,which he is entitled to inherit from the adoptive 
mother and her relations and ‘not from his natural mother. 

Considering the variety of ways in which a man became a father there 
could be no restriction against his having subsidiary sons by reason of his being 
already possessed of real and legitimate male issue, for, an adulterous wife and 
an unmarried daughter might present him with sons. Nor could there be 
any limit as to the number of secondary sons belonging to a man. The well- 
known story of king Pándu having five Kshetraja sons by his two appointed 
wives and, of Visvaémitra adopting Sunahsepha when he was already the father 
of a hundred sons, affords evidence of what the early usage on this subject was, 
and shows that there was a hankering after sons for purposes other than a reli- 
gious one which could be secured by a single son in the one case, and was ft"'7 
secured in the other by the numerous sons already in possession of the adopte: 

The natural relationship subsisting between two persons did not stand 1 
the way of one becoming the son of another, for when a man became the fath r 
of a child borne by his unmarried or appointed daughter, the question cov | 
not arise in any other case. 
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Nor was there any restriction as to the age of the person to be adopted; a 
son made and a self-given son must necessarily be adults at the time of adop- 
tion. @ : 

With respect to this early usage recognizing so many descriptions of sons, 
a somewhat important question suggests itself, namely, as to the motive for 
the recognition of the different kinds of sons or the reason for the hankering 
after them. The usage had been in existence before the Codes of Hindu law 
were composed, and its origin cannot therefore be referred to any precept pro- 
mulgated by them. The way in which the law of adoption has been treated by 
the comparatively recent Hindu commentaries specially dealing with the sub- 
ject, and the manner in which the importance of having a son has been extolled, 


and the adoption of a son recommended by citing from the Codes, texts that 


generally relate to the real legitimate son and have been laid down for a quite 
different purpose, may no doubt, lead any one perusing them to the conclusion 
that the origin of adoption amongst Hindus is to be attributed to the influence 
of their religion. Accordingly in an early case the lords of the Judicial Com- 
mittee made the following observations: ‘ The law of adoption owes its origin 
to the timorous superstition of the inhabitants of India. That people vainly 
imagining that by leaving male children in this world they secured themselves 
against the torments of the next, seem to have been so anxious to obtain natural 
or adopted sons that they have established but imperfect securities against fabri- 
eated adoptions.”! But one should hesitate to accept an explanation, which asso- 
ciates the sacred name of religion with practices bgsed upon immorality and loose- 
ness of sexual relation. There is no system of religion known, that countenances 
any institution partly founded on adultery, seduction and lust. The Hindu 
religion which is moulded on asceticism, and inculcates the control of passions 
and suppression of desires as necessary virtues, and séts a high value on female 
chastity so as to enjoin single-husbandedness for women, is least likely to sanction 
the immoral usages relating to somadescriptions of sons recognized in ancient 
society. On the contrary, it would appear on a careful examination of the 
Codes, that instead of favouring the institution of subsidiary sons, the sages 
disapprove and discourage it on religious grounds. This will form the subject 
of discourse in my next lecture, and in which it will be discussed at length. 

The real explanation of the origin of thelaw of subsidiary sons seems to 
be that it is to be traced to several causes at work in the infancy of society. 
It was partly due to the primitive notion of property in a wife and a child, to 
the laxity of sexual relation prevailing in ancient times, to the selfish principle 
of man, and to the exigencies of primitive society. When society was young, 
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and before the formation of a regular Government in the modern sense of the term, 
the partriarchal or the tribal form of rule prevailed, the latter being but an ex- 
pansion of the former. In the patriarchal form the father was the absolute 
monarch of the family composed of his wives, sons and slaves. The relation 
of husband and wife, of father and child, and of master and slave was moulded on 
one common principle of absolute subordination of the one to the other. The 
word of the patriarch was the law to be implicitly obeyed by his wives, sons and 
slaves, who were as it were his subjects. In an agglomeration of rival and 
inimical families and tribes in the ancient world, the-security of life and pro- 
perty and the very existence of a family depended on the number and strength 
of its members, and there would therefore be a natural desire for an increase of 
its members and specially of the male members capable of bearing arms who 
like soldiers rallied round the patriarchal chief at a time of emergency. 
In this state of things the reason would not be far to seek why a wife 
was considered as a child-producing machine, and great desire felt for 
sons. When the patriarchal family expanded into a tribe composed of 
many families descended from a common stock, or being united with neigh- 
bouring families for mutual protection formed into a commonwealth bound 
together by a community of interest; the internal relation of the members 
of a family would remain as before, while the honour of a family would 
depend upon the number of its male members or fighting men whom it could 
contribute for the protection or advancement of the tribal interests at a time of 
need. The requirements of tke unsettled state of society would raise the impor- 
tance of male issue, make it a duty incumbent on each member of the tribe to 
secure sons, and confer special honours on any member possessed of a large 
number of male children. The possession of three or more children conferred 
special advantages and hdnours on Roman citizens, which induced them to adopt.! 
In the Hindu Codes there are passages declaring that the possession of many sons 
is desirable, but they assign a spiritual reason for it, and so they appear to have 
invested an existing social phenomenon with a religious colouring® But in 
the Rig-Veda which is a collection of hymns and which is the earliest record of 
human thought, there are references to the relation of father and son from 
which it may be gathered that a son was desired for secular advantages alone. 
The following passage shows that a son was considered the support of his father 
in his old age :—“ O Gods, a hundred autumns are indeed fixed by you as the 
life of man, within which you have ordained old age for our bodies when sons 
become fathers, destroy us not before the term of our life expires.’5 A son 
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appears to have been bound to render implicit obedience to the commands of the 
father as is indicated by the following passage: “The sacrificers do without 
delay obey the commands of the god of fire and perform what is commanded, 
in the same way as sons obey their father’s commands.” 

The very same cause that enhanced the value and importance of sons, oper- 
ated to lower the position of women in ancient times. For in a state of society 
in which there were constant feuds between different tribes, and the safety of 
possessions of any one of them depended upon the strength and valour of its 
members, it is very natural that persons possessed of those manly qualities must 
hold the highest rank and position, whilst those characterized by physical weakness 
or bodily defects should be reduced to an inferior position. The natural weakness 
of the fair sex, incapacitating them for the use of arms, coupled with tho 
fact that their beauty was as much the object of covetousness as any other valuable 
property, would place them in the category of possessions that were to be 
guarded and protected from an enemy. The connections in early times of 
polygamous men with their wives brought under their power either by capture 
or purchase from their selfish fathers can hardly be called marriages except by 
a stretch of langnage. The ill-usage to which women in early times were sub- 
jected and to which one description of son owed its origin shows forth in a. 
clear light that they were treated almost as cattle and were not very likely to 
be attached to the family of their husband. The forcible abduction or willing 
elopement of women was not uncommon in those unsettled times, and furnished 
the theme of the two celebrated epic poems, namely, the Ramayana of V4lmiki 
and the Iliad of Homer. 

So high a value was set on the possession of physical strength and prowess, 
that those members of the family that were destitfite of these qualities were con- 
sidered unfit for inheritance. Baudhayana declares *the exclusion of women 
from inheritance, and cites in support of this position a Vedic text which says : 
“Women are (nirindriyas or) devoid of.valour and are therefore useless and incom- 
petent to inherit.” The word nirindriyds in this text is generally rendered into 
“devoid of senses” taking the word indriya in its ordinary modern meaning 
of an organ of sense, but while interpreting a text of Sruti the word 
should be understood in its Vedic sense of heroism, prowess or valour; 
the ordinary rendering again does not convey any definite meaning. Manu 
also attributes the inferiority of females to their physical and intellec- 
tual weaknéss, by saying,—‘ The rule is that women who are devoid of heroism 
and destitute of Scriptural learning are useless.’* Upon the very same prin- 
ciple was based the exclusion from inheritance, of persons born blind, deaf, 
dumb, or lame and of one suffering from similar bodily disability, who were inca- 


2 Mandala I, Sikta 68, Bik 5. ? IX, 18, 
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pable of performing the service required of a male member in early times. To 


a student of. Hindu law, it appears inexplicable why the law should be so hard 
upon those to whom nature has been so unking. But it must be remembered 
that the law by which the Hindus are now governed is contained in the ancient 
Codes, embodying usages shaped by the exigencies of early society, and is sub- 
stantially the same as it was three thousand years ago, subject, however, to 
changes and modifications, which are very slight compared with the length of 
the period during which they have been brought about. 

The abject condition of women in early times appears to be inconsistent 
with the mother’s power of selling or giving a son in adoptjon which seems to 
be recognized by the definitions given by the Codes, of the son bought and the 
son given. The Codes, however, were composed at an advanced stage of Hindu 
society when the kingly form of Government was thoroughly established, and 
these therefore might have engrafted on an early institution a modification based 


upon the natural rights of a mother. We have already seen that Vasishtha re-. 


cognised the competency of both parents to give, sell or abandon a son, but he 
modifies this general rule by adding,—‘ But a woman shall neither give nor take 
a son except with the assent of her lord.’ The status of women again under 
the Codes is that of perpetual pupilage ; they are to live under the control of 
their father, husband or their kinsmen and are declared unfit for independence 
in any stage of their life. A mother therefore could exercise the power inde- 
pendently only when there was no one to take care of her. 

The power of a mother to give or sell a son in adoption, as well as the 
condition that a man should be destitute of both parents in order to be com- 
petent to give himself in adoption either as a self-given son or a son made, 
appear to be most anomalous. °” An infant son must no doubt be naturally under 
the care of the mother after the death of the father, and she therefore may give 
her son in adoption, should there be no person to control her action; but a self- 
given son and a son made must be adults at the time of their adoption and sui 
juris or perfectly independent, if their father be dead; and, considering the 
subordinate position of women in early society, their widowed mother should, 
instead of exercising any authority over them, be placed under their control. 
This early usage of subjection of women to their male relations, is also recog- 
nized by Manu,! Yajnavalkya* and other sages who declare women to be unfit 
for independence in any period of their life, and provide that sons are the guar- 
dians of their widowed mothers. It is therefore difficult to understand the 
reason why the mother’s existence should affect the right of a man to disp ə 
of himself in adoption. There are, however, passages in the Codes, laying dc 1 
that sons are not independent when their father is alive, nor are they so. wr 2 
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their mother is living. And Manu says that the mother is entitled to reverence 
a thousand times more than the father.! These somewhat contradictory rules, 
some declaring the mother’s depgndence on her son, and others propounding 
the son’s dependence on the mother, may be reconciled by supposing that the 
former represented the existing usage and referred to matters outside the pre- 
cincts of the family, while the latter provided a moral or religious duty on the 
part of sons after they have become independent by the death of the father to 
live under the loving control of ther mother, in so far as regards the internal 
management of the affairs of the family. And therule laying down a son’s depen- 
dence on the mother appears to be levelled against partition by brothers during 
the mother’s life, when their common abode is ordained by the Hindu sages: 
for nothing can wound the feelings of a Hindu widowed mother so much as the 
disruption of the joint family and the separation of her sons during her life. 
It follows therefore that the descriptions given in the Codes of a self-given son 
and a son made in so far as they require that the sons should be destitute of 
their mother, were of later growth, and contemplated what should be rather 
than what was the usage. 

The joint family system which has been described as the cherished institution 
of Hindu society is a continuation of the ancient patriarchal form of family govern- 
ment. It marks the stationary character of Hindu society, over which ages have 
passed away without effecting any material changes, and it has been well said that 
in India the past is present, though it must be owned that it is fast passing away. 
It originated in natural relationship, acquired ane artificial character in primi- 
tive times ‘by the exigencies of ancient society, and was held together by com- 
munity of interests. Its continuance has not beep disturbed by those social, 
religious, and political changes that have caused the disruption of the system in 
other countries, where it had once existed. In modern ‘times society is consider- 
ed to be composed of individuals and the body of laws governing it are directed 
to individual rights, duties and liabilities. But the joint family was the unit 
of society in ancient times, and has been so in India all along: and the Hindu 
law in all its branches is moulded to a great extent by that institution. The 
severity of the patriarchal Government has no doubt been softened down to a 
great extent but its traces are discernible in many rules of the Codes. 

The Hindu lawyers, as I have already said, lay it down as a religious duty 
on the part of sons to live together as members of a joint family so long as 
their parents are alive. The continuance of the institution, therefore, gained 
support from the Hindu religion. It may be interesting to notice here the contrast 
between this rule of Hindu law and the first part of the following precept in 
the Bible, which says,—Therefore shall a man leave his father and mother, and 
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cleave unto his wife and they shall be one flesh.” The latter part, however, is 
almost identical with the following text of the Hindu Scripture,—“ They shall 
be one bone one flesh and one skin.’* Religioa has exercised a potent influence 
on the progress and development of society, and the family relation in the 
social structure of modern European nations professing the Christian faith, is 
to some extent at least due to the above precept of their Scriptures. 

I have already told you that a family in ancient society was a small state by 
itself, of which the patriarch was the chief gnd his wives, children and slaves were 
the subjects. The several meanings of the word prajd show how the same word con- 
veying one meaning in ancient times is by analogy extended, to other things that 
came into existence in the course of social progress. The Sanskrit word prajá is 


philologically the same as the English term progeny, and originally meant a de- 


scendant. As the relation subsisting between a fathor and his children in primi- 
tive society, resembled the relation of a king with his subjects in later times, the 
word came to signify a subject of aking. The subjects of an Indian king had to 
pay an income-tax to him, and as the majority of them practised agriculture, they 
had todeliver acertain share of the produce yielded by the land cultivated by them 
to officers appointed by the king to collect the tax: the payment of the tax in 
that way was the distinctive feature of the relation between the subjects and 
their king. And when the ruling anthority transferred its rights of receiving 
the share of produce to the zemindars subject to the payment to Government of 
a fixed revenue, and introduced the system of land tenures now found in this 
country, the word prajá came te mean any tenant, since the relation of land- 
lord and tenant is similar to the relation previously subsisting between the king 
and his subjects, so far as the payment of the tax which is now called rent, is 
concerned. . 

In a patriarchal famfly the rank and position of a son depended entirely on 
the pleasure of the father, amongst the various descriptions of real and subsi- 
diary sons, and there does not appear to have been any inherent superiority in 
any one description, over another. All the Codes, however, agree in assigning 
to the real legitimate son, the highest place: but this rule embodying what ap- 
pears to be quite natural in an improved state of society, could not be expected 
to obtain in early times when looseness of sexual morality prevailed. A son 
who was agreeable to the father on account of the possession of virtues or for 
other reasons would be entitled to the first rank. Accordingly we find that 
Visv4mitra conferred the position of the eldest son on his adopted-son Sunah- 
sepha who was endowed with excellent qualities. On his proposing his inte 
tion to his hundred sons, the fifty elder ones did not like the idea, and we: 
therefore cursed and expatriated from the family. But the younger fifty sai 
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to their father,—‘‘ What our father tells us, in that we abide; we place thee 
(Sunabsepha) before us and follow thee,’’! and they obtained their father’s bless- 
ings. 8 

There are several stories and legends showing that a capricious or whimsical 
father did inflict any punishment on a son that incurred his slightest displeasure. 
We have already referred to a passage in the Rig-Veda indicating implicit obe- 
dience by sons to their father’s commands. The punishment inflicted by Visvá- 
mitra on his fifty sons who disapproved of his proposal to give the first rank to 
his adopted son appears to us to be out of all proportion to their offence. Nachi- 
keté displeased his father by repeating a question to him and was in consequence 
condemned to severe punishment. Dasaratha sent his son Ráma to exile for 
‘fourteen years, without any fault on his part. And Jajati outcasted his sons 
that refused to comply with a certain request of his. These instances are suff- 
cient to show the state of subjection in which sons were placed. 

The wives, sons and slaves held the same position in relation to the patri- 
arch, and they all laboured under the same disabilities. They could not hold 
any property, and whatever they earned by their personal labour belonged to 
the father of the family. They themselves were in the category of property 
owned by the father, and as such could not of course own property. According- 
ly Mann says: “A wife, a son, and a slave are devoid of property; whatever 
they acquire becomes his whose they are.”® The same principle is found in 
Roman law. The stringency of the rule, however, was gradually modified in 
both systems by recognizing the rights of a wife and a son to certain special kinds 
of property. The son’s position has improved to a very great extent under the 
Mitaksharé, while according to the Daéyabhaga which is unfavourable to the 
right of sons against their father, the father is ehtitled to half of the self-ac- 
quisition of a son by reason of his being the father of the acquirer.* 

According to the status assigned by ancient law to a wife, a son, and a 
slave, they could have no right as against the husband, the father and the 
master respectively. There could therefore be no litigation between husband 
and wife, between father and son or between master and slave. A passage of 
Smriti cited in the Mitaksharaé® says,—‘ Even when there is a cause of dispute 
between preceptor and pupil, between husband and wife, between father and 
son, or between master and slave, no action is maintainable” And this is 
quite consistent with the ancient law of personal status, but it is a pro- 
position which could not be assented to in its literal sense by the Mitakshar§, 
which has construed the law laid down by the sages in such a way as to confer 
important rights on sons, and to raise and improve the position of women. 

1 Aitareya Bréhmana, cited in Dattaka-Mimansé, I, 12. 
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Accordingly it interprets the above passage as laying down a rule of moral 
obligation intended to discourage litigation between such persons that should not 
come as antagonists before a Court of Justice. « It appears that no such Action 
could be maintained at first, but with the progress of civilization, it was conceded 
that although no such Action lay as of right, the king could be moved by the 
agerieved party to interfere and institute proceedings against the wrong-doer. 
This is somewhat similar to the interference by the English Courts of Equity 
where the Common law Courts failed to grant any relief. A litigation between a 
father and a son is so much disapproved by the sages that they provide punish- 
ment for persons who instead of endeavouring to settle the dispute amicably, 
agree to appear before the Court as witnesses in the cause.! In the same treatise 


is cited a text of Narada, which says.—‘ It is pronounced by those versed in 


law that an action of one against many, of women, and of a slave shall not be 
entertained.” And this passage so far as regards females is construed to mean 
that an action by a woman during her husband's life is not maintainable by 
reason of her dependence on the husband. It appears to lay down a rule resem- 
bling one of English law, in force till lately, according to which during coverture 
no action could lie by or against the wife ; but the husband could sue or be sued 
instead of her. 

A son being incapable of holding property, it would follow that he was 
incompetent to perform the religious ceremonies which might be celebrated at 
considerable expense. The Mitaékshar& School, however, contends that a son 
is bound by the Sastras to perferm several ceremonies during the father’s life- 
time, and upon that ground argues that a son ought to be admitted as a copar- 
cener of the father, with respect to ancestral property : how else is he to obey 
the dictates of the Sástras?? But having regard to the principles of ancient 
law and usage there cannot be any doubt that the father of the family alone 
could perform the religious rites for the benefit of his family. And notwithstand- 
ing the multiplication in later times of religious duties imposed on individuals, 
the modern practice in joint families is the same as the old one. No person 
whose father is alive can even now perform the Srddha ceremonies which are 
the foundation of the doctrine of spiritual benefit, excepting the Vridhi Srédha 
or the auspicious Sradha rite for prosperity, which is performed on the occasion 
of an initiatory ceremony of a son or a daughter.® 

I have already observed that the condition of a wife, a son, anda slave in 
ancient society was almost the same, so far as the authority, over them, of the 
husband, father and master respectively, was concerned; and their author y 
was absolute and uncontrolled by any legal restraint. But the difference 2 
their condition would manifest itself upon the death of the father of the fam 7. 


1 Yajnavalkya, IJ, 239. ? Viramitrodaya Ch. I, Sect. 23 ; Translation, p. 3. 
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On the happening of that event the sons became sui juris or independent and 
competent to exercise a father’s power over his own family and dependents. 
There was no change in the condition of a slave, who passed to the heir of 
the deceased master, like other property left by him. As to a wife’s position 
after the death of the husband we have already seen that at first it was similar to 
that of a slave, and she belonged to the heir of her lord. There was a gradual 
improvement in the condition of women who ceased to be considered in the light 
of property belonging to their husband. They held a position intermediate 
between those of a free person and of a slave; they were not entitled to indepen- 
dence, but their dependence did not bear resemblance to that of a slave. They 
were thought to be incapable of exercising discretion and therefore were like 
minors placed under the guardianship of a tutor, with this difference that 
their minority never ceased. If they re-married after the death of the first 
husband, they were placed under the power of the second husband. If they 
did not re-marry they continued to live under the care and control of their son or 
other male relation of the Ausband’s family.! 

But although the death of the father of a family rendered his sons com- 
pletely, and his wives to a certain extent, independent, yet the idea that the 
deceased person had dominion or proprietory right over his sons and wives 
survived and is exemplified by the rules of Hindu law regarding the payment 
‘of the debts of a person dying without leaving any property. 

The personal liability of a son or a remoter male issue to pay the debts of 
his father or other paternal ancestor although the former may not inherit any 
property from the latter is to be attributed to the principle that those on whom 
the deceased exercised patria potestas and dominion were like his property. 
Yéjnavalkya declares: “ When the father is remotely absent or dead or afflicted 
with a lasting disease his debts are payable by his sons and gratdsons.”* 
The commentators of the Mitékshar&é School concur in the conclusion that the 
liability of male issue to discharge the debts of a deceased paternal ancestor is 
independent of his inheriting any property from, or through, him. In Bombay 
this rale of Hindu law was strictly enforced till an Act was passed by the 
Legislature to exonerate a son from his personal liability to pay his ancestral 

debts.® 

There is apparently a very curious rule of Hindu law according to which 
a man taking the wife of another is declared liable to pay the latter’s debts. 
Thus Yéjnavalkya ordains: “ Whoever takes the heritage or the wife of a 

person is liable to pay his debts.”* While commenting on this text the Mit&k- 
shará says that a person who takes under his protection the recusant wife of 
another, or takes the widow of a deceased person is bound to pay his debts: and 


* Manu, V, 148 and IX, 6; Yajnavalkya, I, 85. ° II, 50. * Bombay Act, VII of 1866, 
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explains the principle of this rule by citing the following passages of law :—“ He 
who takes the widow of a man dying without leaving any male issue or any 
property, shall be liable for the debts of her husband ; for she is ordained his 
property ;" and “He who takes another’s wife, takes his property.” A text 
of Kárshnájini, however, goes further and directs that the taker of the wife 
is to bear the expenses of the deceased husband’s funeral ceremonies ; it runs as 
follows :—“ A son, a pupil, the widow, the father, a brother, a daughter-in-law, 
the preceptor, one taking the widow, or tho heir shall perform the exequial rite 
and the ceremony of offering the funeral cake and the libation of water”! All 
these rules studied in the light of the principles of early law are perfectly 
intelligible; they are all based on the theory of property in sons and wives. 


2 See Nirnayasindha original Saaskrit (Bombay Edition of 1888), page 826. 





LECTURE II. 


DOCTRINE OF SPIRITUAL BENEFIT AND TWELVE 
KINDS OF SONS. 

Hinda society civilised by means of religious inflnence—India the land of religion.—It has no 
place in the political history of the world.—But holds a prominent position in its intellec- 
tual and religioug history.—Probable causes of religiousness of Indians—Polytheiam— 
Ancestor-worship—Its origin—New character given by sages to ancestor-worship—Dari- 
vation of putra.—Doctrine of spiritual benefit conferred by sons.— Introduced for their 
benefit— Real legitimate son alone competent to confer spiritual beneflt—Subsidiary sons 
are not se.—Manu,—BaudhsSyana,—Vasishtha,—Apastamba,—Doctrine not the origin of, 
but invoked for discouraging, secondary sons.—Marriage improved by that doctrine— 
Approved forms religions.—Disapproved forms not so,—Sacredness of martiage—Patni— 
Divisions of wives into patnés and non-painfs—Caste, form of marriage, virginity at the 
time of marriage, non-marriage with another man, are conditions of patné/—Marriage 
and fidelity—Early marriage—Caste system and its effects on Hindu civilization—Effect 
of rules of marriage on sonship—Patnf and real legitimate son—Division of sons into 
real or primary, and substitutionary—Karlier divisions of sons into two groups—Déydda 
and bandhu—First stage of classification of sons—Vishna—Vasishtha, Yéjnavalkya— 
Yama—Nérade—Haérita—Devala,—Principles of this division—Second stage—Manu— 
Beudhfyana—Gautama—This an improvement on moral grounds—The last stage— 
Vrihaspati— Effect of Vodes on sonship—Explanatior of the Doctrine of spiritual benefit. 

In the preceding lecture I have considered at some length the nature and 
character of the early institutions of marriage and sonship. The eonception in 
ancient society of a wife, a son and a slave was moulded on one common prisci- 
ple of absolute subjection. The law of personal status in the earliest tames con- 
sisted of a relation between two persons, characterized by the exercise of anlimi- 
ted power on the one side and the state of abject submission on the other. The 
prominent idea that pervaded the relation between husband and wife, between 
father and son and between master and slave, was that the one was placed under 
the power and dominion of another. The status of the weaker sex was most 
wretched and deplorable, they were looked upon and treated more like lower 
animals than human beings. Marriage conveyed no more than the idea of ac- 
quiring dominion over a woman: and sexual morality, fidelity or chastity did not 
form an element in a marriage union, which again did not carry with it the idea 
of permanence, and was liable to be dissolved at the option of the husband by a 
sále or gift of hjs wife. The grossness of the usages to which divers descriptions 
of subsidiary sons owed their origin shows forth in a clear light how lax was the 
marriage tie, and how loose the sexual morality in ancient society. The unlirti- 
-ted power again whicl»a man possessed to an unreasonable extent over his sons 
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and wives was liable to great abuse. Implicit obedience was rigorously exacted 
from them, and any one of them incurring his slightest displeasure was liable 
to any punishment he chose to inflict, and ancieht law offered no protection to a 
son or a wife against a whimsical father or a capricious husband. Nor can it be 
expected that the different kinds of sons belonging to a man would be the ob- 
ject of his love and affection, when the foundation of that natural safeguard 
was wanting in most descriptions of sons. The loving control which a Hindu 
father even now exercises over his adult sons, and which is willingly and cheer- 
fully submitted to, was not possible in the old times when the state of the fami- 
ly relation was of a different kind. These early usages werd felt as great evils 
when society advanced in civilization. The Hindu sages set themselves the task 
ofimproving society by inculcating rules of higher and purer conduct, calculated 
to suppress the laxity of marriage union, the looseness of sexual morality, the 
institution of subsidiary sons, and the improper exercise of patria potestas. They 
endeavoured to impart asacred character to marriage, to impress the importance 
of female chastity, to discourrage the system of affiliation, and to ameliorate the 
condition of sons and wives; and in order to accomplish these objects they had 
recourse to the influence of religion, which formed the chief, if not the sole, 
instrument by means of which Hindu society was civilized. 

The civilization amongst the Hindus took entirely a religious direction ; 
and India may very appropriately be called the land of religion. Hero all con- 
ceiyable systems of theological doctrines arose and are still prevalent, ranging 
from polytheism to monotheism and from the Sénkhya atheism to the Ven- 
dantik pantheism. Although there is very great divergence between the dif- 
ferent systems of religious plrilosophy, as regards many important matters main- 
tained by them, yet there are certain cardinal points which are common to them all 
and which constitute the principles of Hindu religion. Theyare, the eternity of the 
human soul; its metemsychosis or continued deaths and births without in- 
terruption, or the assumption of different bodies mundane or celestial one after 
another; the Adrishta or that invisible double force the result of its virtuous or 
vicious deeds in the past period of its existence in the various forms, influencing 
the condition of its present and future existence; and the moksha or liberation of 
the soul, or its deliverance from the necessity that ties it to a body of one form or 
other, which forms the summum bonum or the end of man, and on the attainment 
of which the soul enters into a permanent state of beatitude. The summum bonum 
of the Hindus, is founded upon the assumption that there cannot be perfect and u: 
mixed happiness in any form of existence in which the soul is imprisoned in t] 
tabernacle of a body though it be a heavenly one. The theory of Adrishta or th 
invisible dual force, the effect of a man’s own deeds in the past, determining tl 
condition of his present life, explains the inequality in the condition of men ; az 
the belief in it is calculated to make one contented with: his present state, ha 
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ever miserable it may be, though at the same time it is likely to produce in- 
activity, and discourage attempts to better one’s own condition in this life. 

These principles are so widel} disseminated in Hindu society that every 
Hindu whatever his position in life may be, has his mind thoroughly imbued 
with them especially with the idea of the Adrishta. The operation of these doc- 
trines has created a patient and enduring state of mind which calmly and cheer- 
fully bears the ills which flesh is heir to. They have at the same time produced 
a spirit of apathy and helplessness that would not stir to adopt means for avoid- 
ing preventible evils. To*foreigners it appears utterly inexplicable how the 
poorest classes of Hirfdus living amidst pinching poverty could be so cheerful as 
they are; not knowing that their buoyant spirit is due to the belief in the 
truths of religion. The sense of individual responsibility, and the belief that 
the present life is transient and is bat a point in an infinite line of existence 
have diverted the Hindu mind from exertion to improve his condition and from 
combined action for the purpose of common good in this world, of which each 
parson thinks himself to be but a temporary sojourner. The Hindus let things 
take their own course, and they themselves sit idle like mere lookers on. The high- 
est spiritual development of man according to Hindu religion, being the with- 
drawal of the mind from external objects and pleasures, the attainment of 
worldly prosperity would be inconsistent with the religious spirit of Hindus. Such 
a people is not likely to attain political greatness, and there is no regular political 
history of this country. The Hindus therefore have no place in the political history 
of the world. But it should be observed that progress in religion and attainment 
of political greatness are somewhat opposed to each other. Political greatness 
which means the aggrandisement of one nation at th expense of another, cannot 
be achieved except by infringing the rules of religion. Religious teaching may 
contribute to make a people politically powerful. But the political creed must 
necessarily be to a great extent dissociated from religion. The political greatness 
or degradation of a people therefore is no test for judging the truth or falsity of its 
religion. The political degradation of the Hindus may be due to their following 
the dictates of their religion in practice, but it is most unreasonable to assert 
this as proving the Hindu religion to be false. There cannot be any doubt that 
if the Christian nations of modern Europe be real followers of Christ, their poli- 
tical greatness would vanish in no time, and they would very soon be placed in the 
same position with the Hindus; for warlike habits are equally opposed to the 
s tof Christianity. 

Although the Indians have no place in the political history of the world, 
y they hold a prominent position in its intellectual and religious history. 
I əctly or indirectly India has given religion to the greatest portion of man. 
k d. The Buddhistic faith which originated in India and the founder of which 
v 3a Kshatriya prince, is professed by far the greater portion of Asiatic na- 
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tions. Christianity and Hinduism appear to have some close connection with each 
other, in so ‘far as their teachings bearing on practical duties are concerned. 
Self-control, self-sacrifice, meekness, sympathy, altruism and contentment are 
virtnes taught by both systems. The theological dootrine of the Trinity appears to 
be similar, if not the same, in both systems. The allusion in the Bible that 
eastern sages went to visit Christ at His birth may be taken to indicate some sort 
of connection with Hindu Yogis or sainte. There is so striking a resemblance 
iu some points relating to the birth and early life of the Indian Krishna and of 
Christ that some writers go so far as to trace the origin of Christianity to India. 
It may, however, be fairly argued that Christianity owes directly or indirectly 
some of its doctrines to Hinduism. There is one point, however, in which the 
two systems are at divergence; the Christian doctrine of equality of men has to 
a great extent contributed to the greatness of the modern European nations, 
whilst the caste-system which at its inception had a very useful bearing on the 
civilization of Hindu society, but which was converted into a hereditary institu- 
tion by the selfish policy of the Bréhmanas, had a blighting effect on Hindu 
society, although it created virtues of necessity amongst the lower classes. 

It is difficult to ascertain the cause or causes that have given a religious di- 
rection to the Hindu civilization. Several causes seem to have operated in di- 
verting the Hindu mind from the study of nature and its powers, which haa re- 
salted in the discovery of the truths of modern seience, and led to those 
wonderful inventions that have promoted human happiness to a marvellous ex- 
tent. It may be that the fertility of the Indian soil yielding in abundance the 
necessaries of life with the application of the slightest labour, eoupled with the 
enervating influence of the tlimate, rendered active and enterprising pursuits 
unnecessary, unsuitable and disagreeable, and made the Hindu mind more sub- 
jective and contemplative. Or it may be that the gorgeous aspect in which nature 
presented itself in its loftiest mountains, its mighty rivers, its exuberant vegetable 
products, it variegated animal kingdom, and its bright firmament, overawed 
the mind and excited the imagination which accounted for all. the wonderful 
natural phenomena by ascribing them to the direct agency of supernatural 
beings. Or it may be the supremacy of the Brahmanical class originally com- 
posed of the learned Hindu families who made religion their profession and learn- 
ing their monopoly, from which the other classes were practically excluded, and 
who also succeeded in establishing themselves as the head of the Hindu community 
and holding a rank superior to that of even the king and royal caste, holdi 
in fact, the same position in India, as the Pope did at one time in Europe whos 
commands were obeyed even by the kings, that conduced to the religious tenden 
ef the Hindu society. Whatever might be the cause, the fact is that the Him 
mind was occupied with ideas relating to the past and the future existenee | 
man; and the present, however, was attended to in a lesser degree as bein 


merely the connecting link between the two. 
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Religion is an inherent part of human nature, and the earliest yearning of 
the human heart manifested itself in polytheism or the worship of numerous 
deities supposed to preside over the different regions of the universe and to 
govern the elements and the natural phenomena. The Rig-Veda, which is the 
earliest monument of human thought is a collection of hymns addressed to 
the deities such as have been described above, that were chanted at the time 
of their worship. They were worshipped with ceremonies such as could 
be conceived for honourmg a guest of the highest respectability. The choicest 
things that were regarded as delicious were collected and set apart for 
offering to the gods. The Homa ceremony consists in offering to the holy 
fire the clarified butter so much prized by the Hindus. The fire, the most 
potent natural agency known to the ancients, was worshipped by all the nations 
of antiquity. It was the emblem of life and power, and was believed by the 
Hindus to be the mouth-piece of all the gods. The custom of maintaining fire 
continually burning in one’s house was observed by the Hindus as well as by 
the Romans. It did perhaps owe its origin to the ignorance of any prompt 
method of making fire at one’s pleasure. It should, however, be observed that 
there is no indication of idolatry in the Rig-Veda, but the deities worshipped 
were all invisible beings. 

Like the invisible gods the invisible souls or spirits of departed ancestors 
were also worshipped with similar ceremonies. The idea of an immortal spirit 
residing in the human body was conceived by the Hindus from the earliest times. 
The origin of the idea may be traced, specially by a materialist, to the same 
state of mind that explained every sustained action by ascribing it to the direct 
agency of some invisible spirit, the human sonl being as it were the presiding deity 
of the body. And later on, the idea was extended to the animal and vegetable 
world, more definitely when the doctrine of the transmigration of souls arose, 
The state of the human soul after the dissolution by death of the bond that con- 
fined it in the material body was determined by its virtuous or vicious conduct 
in hfe. The manes of departed ancestors that were distinguished by their vir- 
tnous deeds were associated with gods in heaven, and were themselves capable 
of doing good or evil. The sacrifice in honour of the deceased ancestors was per- 
formed, not for the purpose of conferring any benefits on them, but with the 
object of invoking their grace. The origin of ancestor-worship is to be traced 
to the same hope and fear that induced the ancient people to perform sacrifices 
in honour of the gods. To propitiate them in case of suffering any evil, or to 
induce them to confer prosperity in this life was the motive for worshipping the 
gods as well as the pitris or the spirits of departed ancestors. 

The fifteenth hymn in the tenth Mandala of the Rig-Veda, addressed to the 
pitris or the spirits of departed ancestors, used to be chanted at a sacrifice for 
honouring the manes of*ancestors. It shows that the ancestor-worship was made 
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not with the object of conferring any spiritual benefit on them but with a view 
to invoke their aid and protection. This hymn classifies the ancestors into 
three ranks, namely, good, indifferent, and bad according to the nature of their 
conduct in this world, and discloses that the condition of departed spirits in the 
next world is determined by their own merits and demerits, being the effects of 
their virtuous or vicious actions in this world; and those ancestors only who 
were virtuous in this life are associated with the godsin heaven. A few extracts 
from this hymn may be cited here to illustrate what is said above. l 

“ May the superior, mediocre and inferior pitris being kind to us accept the 
burnt-offering. They are unlike the wild dogs, and knowing our preparation 
for the sacrifice have come to protect our lives; may they protect us when in- 
voked. 

“I offer now my salutation to the pitris whọ have departed to the pitriloka 
or the heavenly region for the manes, either long since or lately, and who are 
situated in the terrestrial sphere or are with the fortunate beings (gods). - 

“ I feel that the pitris well aware of my reverence are come, and I have got 
the means of completing the sacrifice without any impediment: may the pitris 
who are come and seated on the kusa grass partake of the soma juice and the 
svadhá or sacrificial food. 

“O pitris seated on the kusa grass! grant us your protection; I have pre- 
pared these offerings for you, enjoy them: may you come and give your happy 
protection, grant us prosperity and make us sinless. 

“ These agreeable sacrificial objects are spread on the kusa; may the kind 
pitris that are invited come and hear the prayers recited here and praise (or ap- 
prove of) them: may they protect us. 

O pitris! you all sjtting to the south by placing your knees on the earth 
praise highly this sacrifice. We are mortals and if we be guilty of any fault, de- 
stroy us not for it. 

“ Come, O god of fire! with thousands of those ancient and later fathers, 
seated in the solar region and adorers of gods, who are true, who are eaters of 
oblations and drinkers of libations, and who are received into the same chariot 
with Indra and the gods. 

“Do thon O self-resplendent god of fire! along with those (fathers) who 
whether they have undergone cremation or not, are gladdened in heaven, by our 
oblation—grant us this (higher) vitality and a body according to our desires,” 

The thirty-fifth hymn of the seventh mandala is addressed to all the ga 
and includes the departed ancestors. The fourth hemistich of the twelf, 
stanza runs thus, “ May the pitris or the departed ancestors be favourable to o 
prosperity in our invocations.” The fourth stanza of the fifty-second hymn of ti 
sixth Mandala says,—-“ May the rising dawn protect me; may the swellin 
rivers protect mo; may the firm mountains protect me; may the pitris presen 
at the sacrifice for gods, protect me,” 
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The departed ancestors, however, could more easily be propitiated than the 
gods ; their descendants were supposed to have a claim upon their aid and pro- 
tection. Thus the first hemistich of the third Rik of the one hundred and sixth 
hymn of the first Mandala says,— May the fathers, who may be easily invoked, 
protect us.” 

These passages are sufficient to show that the ancestor-worship did not 
owe its origin to the belief that it is conducive to the spiritual benefit of the 
souls of the departed ancestors, but it was done by the worshipper with the ob- 
ject of securing his own .prosperity, by favour of the departed ancestors pro- 
pitiated by the ceremony. 

The ceremonial of ancestor-worship observed at the present day, also leads to 
the same conclusion.! The person performing the ceremony, no doubt, is to make, 
according to the ritual, a formal declaration in modern Sanskrit, that he celebrates 
it, being desirous of endless heavenly happiness of his ancestors, bat the tenor of 
the whole ceremony and the Vedik prayers recited in the course of the ritual 
show that the object is not so much to benefit the ancestors as to propitiate them 
and to induce them to become favorable to the worshipper and grant him pros- 
perity. I may here give as an instance one of the prayers :—“ May our ancestors 
who are merciful and who were consumed by fire (on the funeral pyre) come 
here by the roads frequented by gods, and may they being gladdened by the 
sacrificial food in this sacrifice praise it and protect us.’ 

But it should be observed here that the word pitri or father used in the Rig- 
Veda to designate objects of worship, has received a novel interpretation from 
commentators, which is at variance with its ordinary meaning and is inconsistent 
with the natural interpretation of the passages of the Rig-Veda in which it 
occurs. In later works dealing with creation, pitris or fathers are represented 
as being an order of demigods created by God before the creation of man.’ This 
order of beings is subdivided into three classes, namely, Vasa, Rudra and Aditya ; 
and the word ‘fathers’ is interpreted to refer to these beings. Manu says that 
the order of beings called pitris that are the progenitors of the Bréhmanas are 
named Agnidagdhés, Anagnidagdhdés, Kávyas, Vahrisadas, Agnisvattds and 
Saumyás.* But you will find that these words are employed in the Vedas to 
describe the departed ancestors, and do not indicate that they are names. 
of a different order of beings. The reason for putting sugh a construction appears 
to be that the ordinary natural meaning of the word pitri in the hymns referred 
to would be opposed to, and inconsistent with, the theory of the divine origin 


? See Pérvana Sréddha in the Br&4hmana-Sarvasva and the Sarva-Sat-Karma-Paddhati. 
* White Yajur Veda, Ch. XIX, Kandiké, 58. 
* Taittiriya Bréhmana ii, 3, 8, 1 ; Manu i, 87; iii, 199—201 ; Vishnu-Puréna, Bk. i, Ch. V, 
28, 83 and 34; Vaya-Purdna, Ch. IX, 12—15. 
* Manu iii, 199. 
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of the Vedas, according to which the scriptures cannot be supposed to contain a 
hymn addressed to the spirits of departed men. 

The usage of ancestor-worship, however, served a very important purpose 
in the hands of the Hindu lawgivers who impressed upon it a new character 
with the object of improving the relation between the sexes, and raising the 
condition of sons and wives whose position in early times was no better than 
the condition of slaves. The authors of the Hindu Codes extol the possession of 
male issue as à means of perpetuating one’s name in this world and attaining 
heavenly happiness in the next. They have thrust into prominence the capa- 
city of a son, specially of a real legitimate son, to confer spiritual benefits upon 
his father and other ancestors by means of the ceremony of ancestor-worship. 
But there are many passages in the Vedas showing that the soul of a deceased 
person attains heaven and is ranked with the gods, by dint of its own merit. 
That any ceremony performed by a son or other descendant conduces to the 
spiritual benefit of his deceased ancestors—is a later idea conceived and taught 
for the benefit of sons and probably of the priestly class. These lawgivers, 
however, admit the Vedic principle upon an extension of which the doctrine of 
transmigration of souls is based: and they represent the state of liberation or 
moksha as being the highest human aspiration to be attained by one’s own 
virtuous conduct independently of any spiritual service that may be rendered 
by ason. But that state of spiritual development could be attained by those 
only that are masters of religious learning, and are averse to the pleasures 
of the world, and capable of restraining the passions and suppressing 
the desires, that are the springs of human action, and sources of misery. 
As for the generality of the people wedded to the pleasures of the world, these 
sages prescribe different duties suitable to the capacity of the various classes, 
and as a reward for discharging them, they hold out hopes of heavenly happi- 
ness which is quite different from the permanent beatitude set forth as the 
highest spiritual aim to be aspired to by mankind. 

With a view to fortify the doctrine of a son’s capacity to confer spiritual 
benefits upon his father, some of the sages have given the derivation of the 
word putra or son in such a way as to show that its etymological meaning is 
“ the deliverer from the infernal region called put.” Thus Manu! and Vishnu? 
say,—since a son delivers (41a@) his father from the hell called put, therefore 
he is named put-tra by the Self-existent himself. But it should be observed 
that the word throughout the Rig-Veda, is spelt as putra and not puttra; and 
its Vedic etymology and meaning appear to be different from those adopted | 
these later lawgivers. What is common in both is that a son is a person w 
aids and assists ; but according to the former he does so in a secular point 
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view, whereas, agreeably to the latter, in a spiritual sense. Ydaska the first 
Sanskrit lexicographer whose authority is often cited by Sdyana the cele- 
brated commentator of the Vedas, in support of his exposition of the text, 
gives both the meanings in a modified form. He says “A putra is one that 
aids much, or assists in old age, or delivers from the hell called pu.“ It should be 
noticed that, although the last meaning given by Yaska is similar to that given 
by the two sages, yet it is consistent with the Vedic spelling of the word. I 
have not met with any passage in the Rig-Veda in which the word putra has 
been used in the sense of deliverer from the infernal region. 

This fanciful dezivation of the word putra is put forward to show that a 
son is necessary for the purpose of securing against the torments of the infernal 
region. It is further represented that a Brahmana is born a debtor to three 
classes of beings: to the rishis or propounders of the Shasters, for the study of 
them; to the gods, for the performance of sacrifice; and to his ancestors, for 
offspring. And he is absolved from these debts who has a son, has performed 
sacrifices and has studied the sacred literature.! Manu says: “ When a person has 
discharged his obligation to the sages, to the manes, and to the gods, let him 
apply his mind to final beatitude ; but low shall he fall, who presumes to seek 
beatitude, without having paid these debts. After he has read the Vedas in the 
form prescribed by law, has legally begotten a son, and has performed sacrifices 
to the best of his power, he may then apply his heart to eternal bliss; but if a 
Brahmana have not read the Vedas, if he have not begotten a son, and if he 
have not performed sacrifice, yet shall aim at final beatitude, he shall sink to a 
place of degradation.”* But this is inconsistent with what the same sage has 
propounded in another place, namely, that thousands of life-long students lead- 
ing a life of celibacy have attained to heaven without leaving any gon.® 

The condition of absolute dependence in this world, of a son upon his father 
was sought by the sages to be ameliorated by fostering the belief of absolute 
dependence of a father upon his son in the next, for spiritual purposes. A son not 
only saves his father’s soul from falling into a region of torment, but also en- 
ables it to attain blissful regions of heaven. A passage of Sruti cited in the 
Dattaka-Mimansé, says: “ Heaven awaits not one who has no male issue.” Manu 
declares: “By a son a man conquers the heavenly regions, by a son’s son he 
secures the enjoyment of them for an endless period, and by a son’s grandson 
he reaches the solar abode.”* So Yajnavalkya says: “ Because sons, grandsons 
and great-grandsons are the means of continuation of lineage, and of attainment 
o heaven; therefore wives should be espoused and should be guarded well.’’6 
V >» have already seen that the obligation to pay the debts of ancestors, due to 
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creditors devolves on male issue. Failure to pay one’s debts is followed by a 
degraded condition in the next world. A man who does not repay his debts is 
declared liable to be born after death in his creditor’s house, as a slave, a ser- 
vant, à woman, ora quadruped.! But he is exonerated from this liability if he 
has male issue. Thus Vasishtha declares: “If a father sees the face of a son 
born and living, he devolves his debts on him and obtains immortality; it is 
ordained in the Sruti, Endless are the heavenly regions of those having sons, 
heaven awaits not one who has no male issue.’”® 

Most of the above texts, laudatory of the celestial bliss derived from the 
male issue, and cited by modern commentators in supporteof the theory of the 
obligation to adopt, appear on a careful study to refer to the aurasa or real 
legitimate son alone. While other passages from the generality of their lan- 
guage may apply to all descriptions of sons, real or subsidiary, without any dis- 
tinction. The legitimately begotten son, however, holds the highest place as 
regards the capacity for conferring spiritual benefit. When defining the 
real legitimate son, Manu declares that he is the first in rank.6 It is de- 
clared that a father is entitled to heaven by the birth of a son, and all the reli- 
gious ceremonies put together are not equal in a spiritual point of view to 
the sixteenth part of the efficacy of the birth of an eldest son.* The begotten 
son is further represented as the father’s own self reproduced in the shape of a 
son. Thus a passage of the Veda says :—“ Thou art sprung from every limb ; 
thou art produced from the heart; thou art indeed my own self denominated 
son: may thou live an hundred autumns.”5 So Manu says: “ The son of a man 
is even himself.” And he further declares,—The husband becomes himself an 
embryo in the womb of his wife and is born a second time here below : the wife 
is therefore called genetrix (jdyé) because by her he is born again. And 
Apastamba is not satisfied by relying on the authority of the revelation alone 
to establish the identity of a father and a son, but he also invokes the profane 
authority of perception, thus,—Now it can also be perceived by the senses that 
the father is reproduced in the son ; for their likeness is even visible, only their 
bodies are different. With a view to improve the condition of the real legiti- 
mate sons, the sages gave prominence to these ideas which were calculated to 
produce a moral check to the arbitrary and capricious exercise by a father of 
his power own his sons. 

Having set forth the new ideas of sonship, likely to induce fathers to be 
kindly and favourably disposed towards the begotten sons, the Hindu law- 
givers did with a view to further strengthen their position, discourage adc 
tion by men having real legitimate sons in existence. Thus Atri says tha: » 
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* Sankha and Likhita cited in Dayabhéga XI, I, 31. * Dat. Mim. VII,7. ° Manu IX, 8 


ion eee: — 


Seen Oe —— —— —— — ee 


CAPACITY OF REAL LEGITIMATE SON FOR SPIRITUAL BENEFIT. 45 


substitute of a son should be made only by a sonless man in any of the modes 
of adoption, for the sake of the funeral cake, the libation of water, and the 
exequial rites. So a passage attributed to Manu declares that a son should be 
adopted by a man destitute of male issue, in any one of the modes, for the 
sake of the funeral cake, the libations and exequial rites, as well as for the 
celebrity of his name.* These passages are intended to disapprove of an adop- 
tion by a person having a primary son in existence. It should be observed that 
these texts do not refer to secondary sons by operation of law. 

The above passages of Atri and Manu referring to the performance of re- 
ligious rites, as the geason for adoption show that the sons by adoption, also 
are capable of conferring spiritual benefit by performing those ceremonies. 
So Manu in another passage declares,—Sages pronounce these eleven sons begin- 
ning with the appointed wife’s son, as described above, to be substitutes of the 
real legitimate son, for the sake of preventing the failure of obseqnies.® 

But Manu appears to be inconsistent on the subject of the capacity of 
secondary sons to confer spiritual benefit. For, although in the above text he 
appears to declare them competent to perform the exequial rites, he goes on 
to imply that they are of no spiritual benefit whatever to their legal fathers, 
thus,—“ Though in dealing with the subject of sons, those produced from the 
manhood of others have been enumerated in the category of sons, they belong 
in truth to their progenitor and to no other.* Again while commencing the 
subject of ‘sonship, he observes, “ They consider the male issue of a woman as 
the son of her lord; but on the subject of that lord a two-fold revelation is 
mentioned : one giving that name to the real procreator of the child, and the 
other applying it to the married possessor of the woman.5” These two texts taken 
together show the author’s own opinion to be in favour of the former view. 
In another passage the sage clearly intimates the vanity of the desire to secure 
spiritual benefit by means of subsidiary sons, in these words :—“ Such advantage 
as a man would gain who should attempt to pass deep water in a raft made of 
woven reeds, that father obtains who seeks to pass the gloom of death, leaving 
only contemptible, (i. e., substitutionary) sons.’’® 

So Baudhéyana having described thirteen kinds of sons, and their right of 
inheritance and competency for performing the Sréddha ceremonies, concludes 
the subject of sonship by quoting a conversation showing the spiritual inefficacy 
of sons begotten by other men, thus :—“ Aupajandhani said, among these different 
kinds of sons the real legitimate son alone is entitled to inherit; now, O Janaka ! 
I jealously watch my wives, though I did not do it formerly; for they declare 
it revealed that in the court of the god of death a son is regarded as belonging 


1 Dat. Mim. I, 3. ? Dat. Mim. I, 9. ° IX, 180; Dat. Mim. T, 33. 
* Mann IX, 181. $ Mana IX, 32. ° Manu IX, 161. 


46 DOCTRINE OF SPIRITUAL BENEFIT AND TWELVE KINDS OF SONS. 


to the begetter: the owner of the seed carries off the spiritual benefit derived 
from a son, after death in the hall of the god that dispenses rewards and punish- 
ments to souls of deceased men. Therefore, they carefully protect their wives, 
fearing the birth of a son from the seed of strangers: carefully watch the 
procreation of your offspring lest strange seed falls on your soil. After death 
the son belongs to the begetter; through carelessness a husband makes the 
procreation of a son useless.” 

Likewise Vasishtha introduces the subject of sonship with passages extolling 
the spiritual capacity of a begotten son, and then adds the following observa- 
tions :—There is a dispute among the wise; some say, that a son belongs to his 
mother’s husband, while others say, that he belongs to the begetter. With 
respect to this, they quote also on both sides verses of revelation like the follow- 
ing: (one side cites) “ If one man’s bull were to beget a hundred calves on 
another man’s cows, they would belong to the owner of the cows; in vain would 
the bull have spent his strength”: while others quote “ Carefully watch tbe pro- 
creation of your offspring, lest strangers sow seed on your soil; in the next 
world the son belongs to the begetter; by carelessness a husband makes the 
possession of offspring in vain.’’ 

Apastamba’s views are entirely against the isaga of secondary sons, who are 
not even described by him. He defines the real legitimate son, and then declares 
it sinful for a man to approach a woman who had been married before, or was 
not legally married to him, and so the sage intimates it sinful to have a son by 
a twice-married woman. He next proceeds to establish the uselessness of having 
sons by an appointed or adulterous wife or daughter, by citing a text of the 
Bréhmana and a verse from the Vedas declaring that a son belongs to the 
begetter in the next world. He then goes on to say that the anaient practice 
of having secondary sons “being opposed to religious duty should not be followed. 
And lastly, he says that the gift or sale of a son is not recognized,’ evidently 
with a view to disapprove of the sons by adoption. In another part of his work 
he refers to the appointment of the wife to raise issue, and lays down a re- 
striction in respect of it, which I have already mentioned, but he censures the 
custom as sinful by reason of the transgression of the marriage vow, and 
concludes thus,—The reward in the next world resulting from observing the re- 
strictions imposed by law is preferable to offspring obtained in this manner (by 
means of niyoga).4 Thus he condemns the ancient usage relating to the 
` secondary sons entirely on religious grounds, but it must not be supposed from 
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2 Vasishtha XVII, 8—9 ;—XIV Sacred Books of the East, p. 84. 
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his omission to describe the subsidiary sons and his condemnation of the usage, 
that it was not in full force in his time; since the manner of his writing proves 
that it did exist, but was felt to be a great evil, and sought to be removed by 
means of the influence of religion. 

There cannot be any doubt left on the mind of a reader after perusing the 
above passages, that the doctrine of spiritual benefit, instead of being the 
foundation of the institution of subsidiary sons, was on the contrary invoked 
for the very purpose of suppressing it by declaring these sons to be useless to 
their temporal fathers in a spiritual point of view. Ten out of the twelve 
descriptions of sons gre begotten by others, and their natural, and not the legal, 
fathers are represented to reap the spiritual benefit that can be derived from a 
son. These somewhat contradictory passages, no doubt, render the Hindu sages 
liable to the accusation of being inconsistent. But we must bear in mind the 
actual state of Hindu society as disclosed by these texts, at the time when the 
lawgivers flourished, as well as the difficulty of social reformation, in order 
to rightly understand and appreciate the course of policy adopted by them. The 
abject condition of sons, and the revolting practices upon which the institution 
of subsidiary sons was founded, were the two great evils, for which the sages 
set themselves to provide a remedy. The ancient practices relating to sonship 
were deep-rooted and wide-spread in Hindu society, and could not be suppressed 
at once. The twelve descriptions of sons, therefore, could not but be recognized 
by the sages, but at the same time an altogether different direction was given to 
the hankering after sons by introducing and thrusting into prominence the 
doctrine of spiritual benefit derived from a son. The real legitimate son, how- 
ever, is pronounced in unambigueus language, to be competent to render spiri- 
tual service to his father. But as regards the capacity of the subsidiary sons 
there are a few texts couched in dubious words expressing their competence to 
perform the exequial rites which may or may not be conducive to the celestial 
bliss of their legal fathers. The objects, the sages had in view were to dis- 
courage and suppress the institution of subsidiary sons, and at the same time 
to ameliorate the condition of such sons who existed and must continue to 
exist until gradually suppressed under the influence of the new ideas pro- 
mulgated by the Codes. 

The existence of the custom of adoption amongst the Jainas and other Hindu 
dissenters who have not adopted the Brahmanical view of the importance of sons 
for spiritual purposes, and do not perform the Sráddha ceremonies that form the 
f ndation of the spiritual benefit conferred by sons, proves beyond all doubt 
t t the usage of adoption did not owe its origin to the religious belief that a 
€ is necessary for the salvation of man. — 

The doctrine of spiritual benefit derivable from real legitimate sons was 
1 }chief instrument by means of which the Hindu lawgivers sought to effect 
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social reforms. They invoked the aid of that principle for the purpose of 
improving the institution of marriage, the prevalent forms of which were 
most reprehensible. They describe eight forms of marriage, but they condemn 
those that are repugnant to refined feelings and cultivated minds, and declare 
the issue of such marriages to be far less competent to confer spiritual benefits 
than the offspring of the approved forms. Manu and Baudhdyana declare that 
the quality of the offspring depends on the quality of the marriage rites.! And 
Mann? and Yájnavalkya’ say that a son born of a wife married in the Brahma 
form redeems from sin, by means of religious acts performed by him, ten 
ancestors, ten descendants and himself; a.son born of a wife by Daiva marriage 
redeems seven generations in the higher and seven in the lower degrees; one 
begotten on a wife espoused in the Prajdpatya form, six generations in the 
ascending and six in the descending line; and in the Arsha form, three ances- 
tors and three descendants. The Arsha form in which a bull and a cow were 
presented to the bride’s father appears to have been a traditional relic of an 
ancient practice according to which the bride’s price consisted in a certain 
number of cattle ; and the bull and cow given, were looked upon more as cus 
tomary presents than as the bride’s price. Manu appears to view it in that light, 
and declares that if they are accepted by the father as the bride’s price, he be- 
comes guilty of the sin of selling a child.* 

The remaining four forms of marriage, namely, the Asura, Rákshasa, 
Gandharva and Paisácha are disapproved and condemned by the Rishis, and 
the issue of these marriages are declared to become devoid of intellectual and 
moral perfection. Of these forms the three last were exceptional and rare: the 
‘marriage by capture is not probable in a settled state of society, and might be 
then possible only in the case of the reigning princes of the small states into 
which India was divide; while the Gandharva and the Paisécha were recog- 
nized by the lawgivers as forms of marriage, rather with a view to preserve the 

_chastity of the damsels concerned, than to declare them lawful ways of forming 
marriage union. But the purer form alone of the Gandharva marriage appears 
to be recognized by the sages, and is not quite disapproved, but declared lawful 
for the warrior class only.6 The Asura, however was, as I have already told 
you, the most prevalent form of marriage in early times, the characteristic of 
which is the extreme selfishness of the bride’s father or other relation, who, in 
disposing of her in marriage is influenced by no other consideration than the 
amount of the bride’s price, and sell her to the highest bidder. The Rishis 
condemn this reprehensible practice on spiritual grounds: one who, throu: 1 
avarice, takes a gratuity, however small, for giving his daughter in marriage, 3 
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declared to be a seller of his offspring,' that is to say, guilty of a sin of the 
third degree? Baudhayana’ disapproves of it in these words :—Now they quote 
also the following verse,—‘ It is declared that a female who has been purchased 
for money is not a paint or lawful wife; she cannot associate at sacrifices in 
honour of gods or ancestors; the sages pronounce her a female slave.’ You will 
observe that the purport of this passage is that a son begotten on such a wife 
cannot be an aurasa son, and therefore cannot be useful in a spiritual point 
of view. 

I may here remark in passing that with a view to induce people to contract 
marriages in the approved forms, the sages declare that the stridhana of a 
woman dying without leaving any issue of her body passes to the husband, if 
she was espoused in the approved forms; but to her relations, if her marriage 
took place in a reprehended form. 

We have already considered what the nature of the union between the 
sexes was in early times; such unions can hardly be called marriages. The 
rishis taught a higher conception of marriage and impressed a sacred charac- 
ter on the connubial tie, and in doing so, they relied upon the theory of the 
importance of a son for spiritual purposes. It is not for the gratification of the 
senses that marriage is to be contracted, but it is considered a sacrament neces- 
sary for the spiritual development of man. A man is enjoined to enter into 
the married life for the purpose of having a son, and a wife is represented to be 
an indispensable assuciate for the performance of religious ceremonies. In early 
times, women anyhow brought under the control of a man, became his wives; 
but a distinction appears to have naturally grown up amongst them ; some were 
called patné and the rest were expressed by words that mean either a wife or a 
concubine or a woman under the protection of a man. „The master of the house 
was called the griha-pati and the mistress of the house seems to have been 
designated the griha-patní or shortly the patní. The most favourite and trusted 
wife, or one who was the daughter of an influential man, was likely to hold that 
position. The word patní, which originally signified a wife holding the highest 
rank in the family, came to be understood in a different sense, and was employed to 
designate wives espoused in the approved forms of marriage. Its etymology also 
was made consistent with the religious principle upon which the Rishis based the 
marriage union. Thus Pánini,* the most authoritative grammarian of the Sam 
skrit language, says, that the word patni or wife is derived from the word pati 
© husband (literally protector) and implies connection with sacrifices, so that 
¿ : participates in the fruits of the religions ceremonies performed by him. 
' 1e patnt or wife, according to the rishis, is a partner not only in this life but 
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also in the next world. The union between a husband and a wife is not a 
connection fér secular purposes alone, but it is a sacred tie that subsists in the 
next world and is not severed by the death of either of them. 

The division of the wives of a man into those that are patnis and those 
that are not so, and the exposition of the principles of this classification, given 
by the commentators throw considerable light on the character of the legisla- 
tion of the rishis, and the policy pursued by them. It has also an important 
bearing on the definition of an aurasa son. The distinction between patnis and 
non-patnis is considered by the commentaries while dealing with the subject of 
the widow’s succession to the husband’s estate. Thus, tht Df&yabhaga! cites a 
number of conflicting texts, some of which give the first place to the widow in 
the order of succession to the estate of a person dying without leaving any male 
issue, while others either do not at all recognize her heritable right or assign 
to her an inferior position; and reconciles them by dividing the wives into 
patnis and non-patnis :? of these the former, are held entitled to inherit, and 
the latter only to maintenance but not to heritage. The author, however, 
does not furnish us with the principle upon which the distinction taken by him 
is based, nor does he tell us what constitutes a patni. From what is remarked 
by him in the preceding passage of his book, it appears that a wife of the 
same caste with the husband is, and in her default one belonging to the next in- 
ferior caste becomes, a patní ; but a wife that belongs to a still lower tribe is not 
and cannot be a patni. Thus he points to the caste as one ground of distinction. 

The Mitaékshara? and the Viramitrodaya* define patní to be a wife married 
in lawful wedlock implying connection with religious rites; and they rely upon 
Panini’s aphorism in support of this definition. The Viramitrodaya goes on 
and cites the text of Baudhéyana declaring that a wife married in the Asura 
form does not become a patní and is not entitled to associate with the husband 
in performing religious rites; and the conclusion deduced by the author from 
this text is, that wives married in the disapproved forms of marriage cannot 
inherit in competition with a patní or a wife married in the Brahma or other 
approved form% The author of the Smriti-Chandrika entertains a similar view, 
and observes that a wife espoused in the Asura or the like culpable form is not 
a patní and is not entitled to inherit her husband’s estate.® 

In order that a married woman may be a patni, it is further necessary that 
she should be a virgin at the time of her marriage; but if she was defiled by 
intercourse with a man before marriage, she becomes, on being espoused a punar- 
bhu or twice-marricd woman, and cannot therefore attain the rank-of-a patni. 
Thus Yajnavalkya enjoins a man to marry a damsel who is an-anya-purvikam, i. e., 
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not defiled by connection with man :! later on he explains what (anya-púrvám) 
‘defiled by connection with man’ means, in these words, —“ A girl remarried, 
though her first marriage was not consummated, as well as a girl deflowered be- 
fore marriage, are called Punarbhi or twice-married; and a woman who leaving 
her husband goes over to another man through lust is called a svairini.”* The 
Mitakshard explains this passage thus, “ Anya-pirva or ‘defiled by connection 
with man’ is of two kinds, namely, Punarbhu and Svairini. Punarbhit again is 
of two descriptions, namely, deflowered and unde-flowered. Of these the de- 
flowered is one defiled by intercourse with man; and undeflowered is one defiled 
by a previous marriage ceremony, though she be a virgin.” Similarly Vasishtha 
declares,—“‘ A man should espouse a girl of the same caste, who is younger in 
age, and who has not been defiled by intercourse with man.” It may no doubt 
seem from the expressions anya-purva and para-purva used by the sages and the 
eommentators, which may be rendered into ‘having connection with another 
man or a stranger,’ that a woman on her marriage becomes punarbhi or twice- 
married, if she has previously to her marriage been seduced by a man other 
than the husband ; but that if the seducer himself espouses her, she does not 
come under the category of punarbhi. This distinction, however, does not appear 
to be recognised by the rishis, and in fact it would be opposed to the policy of 
their legislation. For Narada ordains that a man defiling an unmarried girl 
who has not attained puberty should be punished with the cutting off of his 
two fingers, or with death and confiscation of his entire property if she be- 
longs to a superior caste; but one having intercourse with a damsel who was 
forward through lust, must marry her by giving her ornaments. So Sankha 
and Likhita declare that if the caste be the same, the seducer must espouse 
the deflowered damsel on payment of double the brides price and orna- 
ments. Likewise Manu says that the seducer of a girl, must, if her father 
consents, give the bride’s price, and adds Kulluka Bhatta, marry her.6 The 
author of the Vivada-Ratnakara, after citing these texts observes, that the 
seducer should espouse her as inthe Asura form by giving double stridhana to the 
damsel, and twice the bride’s price to her relations. This shows that tho 
marriage of such a girl cannot take place in any of the approved forms, for 
in them a virgin is given by the father or any other relation to the bride- 
groom for the purpose of making her his wife. Such a gift is impossible in a 
case where the damsel has already made a gift of herself and ceased to be a 


1 Y4jnavalkya, I, 52. 

® Yajnavalkya, I, 67. 

! Nérada-Smriti, Twelfth Topic, verses 71 and 72, Asiatic Society’s Edition, p. 182, 
* Cited in Vivada-Ratnékara, Asiatic Society’s Sanskrit Edition, p. 402. 

5 Manu, VIII, 366. 

° Asiatic Society’s Sanskrit Edition, p. 403. 


52 DOCTRINE OF SPIRITUAL BENEFIT AND TWELVE KINDS OF SONS. 


virgin.? The only form in which she could be the wife of her seducer is similar 
to the Asura-form in which the bride is purchased; but it must be inferior even 
to the Asura form. It appears, therefore, to be the view of the sages that a 
married woman in order to be ranked as patní must be a virgin at the time of her 
marriage. Manu appears to express the same view in another connection, thus, 
—“ In all castes they and they only who are born, in direct order, of patnis equal 
in class and virgins at the time of marriage are to be considered as the same 
in caste with their fathers.’ 

From what has already been said it appears that in order that a married 
woman may be a patni it is also necessary that she was net previously married 
by another man. The mere circumstance of a woman passing through the 
marriage ceremony or even a part of it constitutes her a punarbhũ or twice- 
married woman, although the marriage was not or could not be consummated. 
Thus Bandhayana cited in the Parasara-Madhava,? says:—* Punarbhis or 
twice-married women are of seven descriptions, namely, one verbally betrothed, 
one mentally betrothed, one given before the nuptial fire, one who has passed 
through the seven steps, one whose marriage has been consummated, one who 
has conceived, and one who has given birth to a child : espousing such a woman, 
a man neither gets issue nor gains the religious object.” It may appear un- 
reasonable to include in the category of punarbhi, damsels who are merely be- 
trothed, and those whose marriage is not consummated. But it should be ob- 
served that the ideal which the rishis introduced and approved of was, that a 
woman should not have or think of having, one husband after another: they 
recognized the paunarbhava son, and the re-marriage of women, but they recom- 
mended single-husbandedness for women as the most virtuous course for them 
to adopt, which secures them the most blissful regions in the next world. Thus 
Manu declares the duties of women, conducive to their spiritual benefit :—“ Him, 
to whom her father has given her, or her brother with the father’s assent, let 
her dutifully serve, while he lives; and, when he dies, let her never become 
unfaithful to him. Though inobservant of approved usages or attached to 
another woman, or devoid of good qualities, yet a husband must constantly be 
revered as a god by a chaste wife. Neither sacrifice, nor religious rite, nor 
fasting is allowed to women apart from their husbands; it is only by faithfully 
serving her lord that she attains happiness in heaven. A faithful wife who 
wishes to attain in heaven the mansion of her husband, must not do anything 
disagreeable to him, be he living or dead: let her emaciate her body, by livi 
voluntarily on pure flowers, roots, and fruit; but let her not, when her lord 
deceased, even pronounce the name of another man: let her continue till dea 
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forgiving all injuries, avoiding every sensual pleasure, practising austerities and 
longing for that incomparable religious merit attained by such women as are 
devoted toa single husband. Many thousands of Brahmanas who were lifelong 
students, observing celibacy, have ascended to heaven without leaving issue in 
their families; like these life-long students a chaste widow, leading a life of 
austerities after the death of her husband ascends to heaven, though she leave 
no son: but a widow, who, from a wish to bear children becomes unfaithful to 
her deceased lord (by marrying again,) brings disgrace on herself here below, and 
shall be excluded from her husband’s mansion in heaven.”! What was thus re- 
commended by Manu.and other rishis has gradually been adopted by Hindu 
society, and the re-marriage of widows has become exceptional and confined to 
the lowest classes, notwithstanding the passing of an Enactment legalizing their 
marriage. It is very difficult to pronounce an opinion upon the utility or other- 
wise of this custom of Hindu society ; all social problems are most complicated 
and admit of no easy solution. Apart from its salutary effects on society, the 
custom discouraging the remarriage of widows, seems most equitable to the fair 
sex, for according to it every one of them is once provided with a husband, 
and none of them die a spinster at an old age; and the form which the widow- 
marriage controversy assumes is one between widows and grown up spinsters, 
the number of females being larger than that of males. 

The looseness of the marriage union and the laxity of the sexual morality, that 
prevailed in early times were the evils which the rishis endeavoured to suppress. 
They imparted a sacred character to marriage, which is according to them the last 
of the sacraments for the twice-born men and the only one for the Sudras and 


' _ Women; and they prescribed elaborate religious ceremonies for effecting a marri- 


age union, which are calculated to make an indelible i impression upon the mind as 
to the importance, solemnity and indissolubility of the nuptial tie. They set a very 
high value on female chastity, and there cannot be any doubt that the happiness 
of home entirely depends upon it. Even in modern jurisprudence the wife’s 
faithfulness to the husband is valued more than the husband’s fidelity towards 
the wife. The legitimacy of the issue is the reason why a wife is required to be 
strictly faithful to the husband, while the reciprocal duty is not required of 
the husband. On this subject Manu declares :—‘‘ Let husbands, how weak 
soever, diligently keep their wives under lawful restrictions; for he who pre- 
serves his wife from vice, preserves his offspring from suspicion of bastardy, 
h*- ancient usages from neglect, his family from extiuction, himself from be- 
i deprived of heavenly happiness, and his religious duty from violation.’* 
T o strict fidelity of a wife to a polygamous husband may appear to be one- 
si ed and wanting in the foundation of mutuality. But it should be noticed 
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that the rishis do not approve of unrestricted polygamy, and they permit 
men to take a second wife in the lifetime of the first only under special 
circumstances. Thus Manu says:—“ A wife, who drinks any spirituous li- 
quors, who acts immorally, who shows hatred to her lord, who is incurably 
diseased, who is mischievous, who wastes his property, may at all times be 
superseded by another wife. A barren wife may be superseded by another in 
the eighth year; she who brings forth still-born children or whose children 
all die infants, in the tenth; she, who brings forth only daughters, in 
the eleventh ; and she, who speaks unkindly, without delay.”! It is there- 
fore incorrect tø suppose that the Codes of Hindu law permit a man to 
espouse a second wife when the first is existing, except under particular cir- 
cumstances. Manu appears to present the perfect ideal of conjugal fidelity by 
requiring both the husband and wife to be faithful to each other. Thus in con- 
cluding the subject of mutual duties of husband and wife the sage ordains :— 
“ Let mutual fidelity continue to death: this, in few words, -may be considered 
as the supreme law between husband and wife; let a man and a woman united 
by marriage, constantly beware lest at any time being disunited they violate 
their mutual fidelity.”* This passage clearly implies monogamy to be the essen- 
tial condition of the supreme law of conjugal duties. But it should be observed 
that the sages did not prohibit polygamy which was prevalent at the time, but 
the tendency of their legislation was to discourage that practice by investing 
the marriage union with a religious character, and by permitting the marriage for 
religious purposes of a second wife in the lifetime of the first, only in certain 
contingencies when there was a failure of the object of marriage. Those, how- 
ever, that were impelled by inclination are declared to be at liberty to marry 
again a woman of a lower class, who becomes a wife for secular purposes 
only, and cannot ordinarily be a patni. 

With a view to secure the chastity of females and to prevent the possibi- 
lity of a damsel’s falling into error before marriage, the rishis introduced 
carly marriage of girls by making it a religious duty on the part of a father ta 
provide his daughter with a suitable husband before her puberty. On this 
subject, Manu declares, —“ Reprehensible is the father who gives not his daugh- 
ter in marriage at the proper time ;°* and it is ordained by other sages that 
should a girl arrive at puberty and be not disposed of in marriage, her father 
and grandsires fall into a region of torment in the next world. ‘Thus Paithinasi 
says :— A daughter should be given in marriage before her breasts swell. But 
if signs of puberty appear before marriage, both the giver and the taker : l 
into the abyss of hell; and her father, grandfather and great-grandfather £ » 
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born insects in ordure; therefore she should be given in marriage while she is 
yet a girl.” 1 The better classes of the Hindu community strictly comply with 
the direction contained in this passage for the purpose of securing themselves 
and their ancestors against the torments of the infernal regions; although the 
most authoritative of the sages qualifies the rule thus :—“ To an excellent and 
handsome youth of the same class, let every man give his daughter in marriage, 
according to law; even though she have not attained the nubile age (of eight 
years ;) but it is better, that a damsel, even after the signs of puberty have ap- 
peared, should stay at home till her death, than that he should ever give her 
in marriage to a bridegroom void of excellent qualities."* The kulin Bréhmanas, 
however, proud of their fanciful distinctions, are the only class of Hindus that 
rely upon the letter of this rule to support their vicious custom of not giving 
their daughters in marriage should a kulin bridegroom be not available; but 
they do not pause to think that they are setting their foot on the spirit of the 
law propounded by Manu. 

You will observe that these ordinances of the rishis relating to marriage, 
sonship, chastity and single-husbandedness are all recommendatory in character ; 
for the sages did at the same time recognize the validity of the existing customs 
and usages which though at variance with the higher notions approved by 
them, were deep-rooted and widespread in Hinds society. But it should be 
specially noticed that Hindu society has adopted these rules of conduct, ap- 
proved by the sages, although there was no legal sanction or pressure imposed 
apon it. And before considering the effect of these rules upon sonship, I may 
make a few observations as to the way in which these improvements appear to 
have been brought about. The civilization of Hindu society appears to be due, 
toa very great extent, to the caste-system introduced by the rishis. The caste 
holding the foremost rank in Hindu society was composed of the priestly class, 
in other words, of the families that were educated, versed in the scriptures and 
therefore competent to teach religious truths and to officiate at the sacrifices 
performed to propitiate the deities. The rishis or the learned and thinking 
sages of the early Hindu society, were not satisfied simply by laying down rules 
designed to remedy the social evils, but they devised practical means for the 
adoption of the rales approved by them. The caste system at its inception was 
based on à division of men into four classes according to their intellectual, moral 
and physical qualities.. ‘The intellectual and the moral excellence was the dis- 
tinctive feature of the sacerdotal class; and the rishis who wrote for the 
guidance of thei own class require of its members the strictest observance of 
the ordinances in order to maintain their own superiority. The gross and im- 
moral usages abhorrent to cultivated minds are censured by the rishis as being 


! Dayabhaga, XJ, 17, 6. , ? Mann, IX, 88 and 89. 


56 DOCTRINE OF SPIRITUAL BENEFIT AND TWELVE KINDS OF SONS. 


fit for the lower castes or for brutes: thus the disapproved forms of marriage ar, 
generally censured, and pronounced to be fit, if at all, for Kshatriyas, Vaisyas 
or Sudras,! thereby intimating that it is inconsistent, with the purity which 
should characterize a Brdhmana, to contract marriage in these forms; and the 
appointment to raise issue on œ woman is reprehended by Manu as being a 
practice fit only for cattle.? The Brahmanical class were the first to adopt the 
rules laid down by the sages, and to put their precepts into practice. And 
their superiority which owed its orgin to their learning was augmented and 
maintained by the purity, sanctity and simplicity of their lives, their austere 
self-denying and ascetic habits, and above all their devotion to religion. And it 
was not so much by the precepts embodied in the Codes which were inaccessible 
to the mass of the people, as by the noble example of the sacerdotal class that 
the civilization of Hindu society was achieved. And itis worthy of notice 
that although the rishis while censuring the early practices drew a distinction 
and pronounced some of them to be lawful for the lower castes in order to 
induce the Bréhmanas to avoid them as being unsuitable to the superior posi- 
tion reserved for them, we find that even the better classes of Sudrag have 
adopted, amongst other purer rules, the Brahma form of marriage, while there 
are several sections of the Bréhmanical class, amongst whom marriages now take 
place in the Asura form which is censured by the sages and declared by them 
to be lawful for Vaisyas and Sudras alone. It would be betraying an ignorance 
of the actual state of modern Hindu society to suppose that the different castes 
are at the present day, what they are depicted by the Codes to have been 
thousands of years before. 

You will observe that the foregoing rules based upon high principles of 
morality and designed to elevate the position of women and real legitimate sons 
were all calculated to “discourage the usage of having subsidiary sons by 
operation of law, that is to say, those secondary sons that owed their origin to 
the unchastity of wives and unmarried daughters. The institution of early 
marriage had the effect of suppressing the K4nina or the damsel’s son and the 
Sahodhhaja or the son of the pregnant bride; while the precepts relating to 
the purity of marriage union and sexual morality and to the “uselessness of 
subsidiary sons in a spiritual point of view could not but be attended with the 
result of the Kshetraja and the Gidhaja sons being looked upon with con- 
tempt. All these rules are backed by the religious sanction alone, and the 
doctrine of spiritual benefit derived from a real legitimate son appears to be 
the keystone supporting the body of these rules laid down for the purpose >f 
purifying the family relation. 

The division of a man’s wives into patnis and non-painis has an impor. ıt 


1 Mann, ITI, 23 and 24. * Mann, IX, 66. 


MARRIAGE RULES AND AURASA SON. 57 


bearing on the definition of an aurasa or real legitimate son. Yájnavalkya de- 
scribes an aurasa son to be one begotten on a lawfully wedded ptni ;! Manu,® 
Vasishtha® and Devala* define an aurasa son to be one procreated by a man him- 
self on his wife wedded with religious rites ; while Apastamba® and Baudhayana® 
appear to require that the wife should belong to the same caste with the 
husband and be espoused with religious rites in order that a son begotten on 
her may be an aurasa son. Taking all these definitions together, an aurasa son 
appears to be one begotten by a man on a wife of the same caste, who was 
espoused in an approved form of marriage with religious rites, was a virgin 
at the time of her marriage and had not passed through the marriage ceremony 
ora part of it with another man. - But this definition must be regarded as one 
relating to an aurasa son that is approved by the rishis as being the most per- 
fect of his kind. There cannot be any doubt, however, that a son begotten by a 
man on his wife, who belongs to an inferior tribe, or who is espoused in a re- 
prehensible form of marriage, is also an aurasa son, although he may be of an 
inferior quality on spiritual grounds: he must come under one or other of the 
twelve descriptions of sons, and as he cannot be comprised by any other kinds, 
he is to be included under the auwrasa class; for Vishnu says: “There are 
twelve kinds of sons, of these the first is one begotten by a man himself on his 
own wife.” Ihave already cited a text of Baudhéyana, which characterizes 
a wife espoused in the Asura form as becoming a female slave of the husband ; 
and Atri declares,—“ A damsel who is purchased by price is not ordained to be 
a paini; sons born of her cannot present pinda to their father.”? Referring to 
these passages of the Smritis, the Kálikápurána says that a son born of a wife 
purchased by price is called a slave-son and is incompetent to offer the funcral 
repast. Similarly a son of a wife belonging to an inferior tribe is declared 
incapable of performing the religious rites conducive to the spiritual benefit 
of his father. The conclusion therefore which appears to follow is that a son 
born of a wife belonging to an inferior tribe, or espoused in a disapproved form 
of marriage is an aurasa son for secular purposes, though he be worthless 
in a spiritual point of view. The secular purposes served by a son are the 
perpetuation of the lincage and the celebration of the father’s name. 
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The division of aurasa sons into those that are boneficial in à spiritual sense 
and those that are not so, is worthy of special notice, as the aurasa son occupies 
the foremost rank in the classification of the different descriptions of sons, 
made by the rishis. If therefore even some of the awrasa sons be useless for 
religious purposes, it follows a fortiori that the other descriptions of sons, who 
are inferior to the aurasa son are far less competent to confer spiritual benefits 
on their fathers. 

The policy of the rishis being to discourage the usages relating to the affilia- 
tion of the subsidiary sons, they appear to have introduced for the first time the 
distinction between the real legitimate son on the one hand and the subsidiary, 
secondary or substitutionary sons on the other. It appears that the word putra 
did in early times signify any description of sons ; it denoted the particular status 
of one person in relation to another. And I have already observed that in early 
timos, there was no inherent superiority of any one description of sons over another, 
the father’s @hoiec determined the position and rank of a son in the family. In 
enumerating the twelve descriptions of sons, all the sages concur in giving the 
first place to the aurasa son, and in thereby intimating his inherent superiority 
over all other kinds of sons. But Manu expressly declares that the eleven 
descriptions of sons, beginning with the Kshetraja or the appointed wife's son, 
as have been described above, are declared substitutes of putra or son, so that 
there may not be a failure of the exequial ceremonies.! It follows, by necessary 
implication, from this passage that the word putra primarily signifies the aurasa 

son, and that the other descriptions of sons are his substitutes and are puiras 
in a secondary sense. This is also intimated by Atri, when he says,—“ By an 
a-putra or a sonless man alone should a substitute of putra or son be always made.”? 
This text clearly implies that the term putra means the real legitimate son, and 
the other kinds of sons are his substitutes. Accordingly it appears that 
an aurasa son is to be taken as the primary meaning of the word putra, and that 
it imports any other kind of son in a secondary or figurative sense. Therefore 
in interpreting a passage of the Smritis or the Codes which fix this distinction 
in its meanings, the word putra is to be understood, in the absence of anything 
in the passage to the contrary, to mean a real legitimate son, agreeably to a 
well-known rule of construction, which says that a word in a rule of law is to 
be taken in its primary sense. Accordingly the author of the Dattaka- 
Mimánsá in construing @ passage of law observes that the word putra used in it 
must be taken in the primary sense of a real legitimate son.* 
Thus the rishis did by means of the doctrine of spiritual benefit endeav: r 
to raise the position of a real legitimate son, and draw a wide line of distinct. 1 


1 Mann, IX, 180. ® Dattaka-Mímánsá, VI, 28. 
3 Dattaka-Miménsé, i, 3. ‘ Dattaka-Mimansé, II, 40. 
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between him and the rest. And having assigned the superior position to the 
aurasa son they go on to declare that he alone is entitled to becom the master 
of the paternal wealth, but out of kindness to the rest he should provide them 
with maintenance.! 

But all these rules of the Codes, relating to the superiority of the real 
legitimate son, appear to be innovations and recommendatory in character, for side 
by side with these precepts we find other passages in the Codes, which are in- 
consistent with the former, and therefore appear to embody the existing customs, 
according to which the twelve descriptions of sons ‘are divided into two grewps 
af six each, and the awrasa son is only one of the six included in the first group 
though occupying the foremost place in the enumeration. This division of the 
divers kinds of sons into two groups or sets, each consisting of six descriptions 
of sous appears to have prevailed from before the time when the Codes were 
composed. Many of the Codes adopt this division and declare that the first six 
are ddyddas as well as bandhus or heirs and kinsmen, and the second six are only 
bandhus or kinsmen but not déyddas or heirs. 

The word ddydda ordinarily rendered into ‘heir,’ appears to be used in 
the Codes in the sense of a coparcener or one who is entitled to take an interest 
in the family property or one who takes by survivorship the undivided copar- 
cenary interest of another member in the joint estate of the family.2 The 
Mitéksharf, however, explains the word déydda used in these passages to mean 
an heir to the father’s sagotra relations ;* and supports the explanation by affirm- 
ing that the word is frequently used to signify an heir other than a son.5 And 
the term bandhu in the passages relating to this subject is employed in the 
sense of sagotra or member of the gotra or family of the legal father. The 
word bandhu, which is derived from the root bandh tg bind and seems to be 
philologically the same as the English word ‘bind,’ means one who is bound 
or tied to another ; and as in ancient society the gotra relationship or the tribal 
connection was the strongest tie that bound human beings together, it signified 
an agnate or member of the same gotra. Yajnavalkya, however, uses this word 
in the sense of a cognate or one related through a female, while he uses the word 
gotraja to designate an agnate or a member of the same gotra. 

Some of the sages, however, do not divide the sons into two groups of six; 


1 Manu, IX, 163; Baudháyana, II, 2, 3, 38—Sacred Books of the East, Vol. XIV, 229. 

® Kathopanishad Asiatic Society’s Sanskrit Edition, page 77. 

° Viramitradaya Translation, page 140. 

* Colebrooke’s Mitaékshara, 1, 11, 31. l 

5 Ibid 1, 11, 33 ; see also Viramitrodaya, page 126. 

o See Mitákshaıá original corresponding to Colebrooke’s Translatioa, 1, 11, 31, last 
& tence. 

?! Yájnavalkya ii, 136—?37 ; Mitákshará, 2, 1, 2. 
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but they describe them in a certain order and declare their relative position and 
importance tô be in accordance with the order of their enumeration. 

The two groups or sets of sons, into which the different descriptions of sons 
are divided by the majority of the sages, do not, however, each of them consist 
of the same descriptions of sons in the different Codes. Some kinds of sons 
that are placed in the first group by one sage are included by another in the 
second group. But it is to be observed that all the sages agree in declaring the 
sons to be of unequal rank and in placing the real legitimate son at the top 
of the list, although some of them have not adopted the division of sons into 
two groups. But as regards the relative position and rank of the secondary 
sons amongst themselves there appears to be considerable divergence of opinion 
among the sages. This difference may be attributed either to the successive 
stages of development or to the existence of different Schools of law or usage on 
the subject. 

You will observe that, of the different kinds of sons some are begotten by 
the father himself on his own wife, some are born of his daughter or of his 
wife, and the rest are affliated by adoption. The majority of the sages place 
the five sons by adoption in the second group who are declared to become simply 
bandhus or members of the gotra but not heirs; and with them is classed the 
paunarbhava or son of the twice-married woman by Narada, and Sahodhaja or the 
son of a pregnant bride by Vishnu, Yama, Vasishtha, Harita, Sankha and 
Likhita, and Yajnavalkya, to make up the number six of the second group. And 
all these sages and Devala agree in including under the first set the real legi- 
timate son, the appointed wife’s son, the appointed danghter’s son, the damsel’s 
son and the secretly born son of an adulterous wife; but the son of a twice- 
married woman is placed with them in the first group by all these sages except 
Devala and Narada who place him in the second group, and include the deser- 
ted son and the son of a pregnant bride respectively in the first; whilst the 
other rishis named above place the latter in the second group and the paunar- 
bhava in the first. This division appears to be the earliest and indicates the first 
stage of a distinction drawn between the sons. 

Thus, Vishnu describes the sons in the following order :—-The real legi- 
timate son, the son of the appointed wife, the son of the appointed daughter, 
the son of the twice-married woman, the son of an unmarried daughter, the 
secretly born son of an adulterous wife, the son received with a pregnant 
bride, the son given, the son purchased, the son self-given, the deserted -^n 
and the son begotten on any woman; and then adds, “of these the first n 
order is the most worthy; he alone is entitled to the heritage, and he sh I 
maintain the rest.”! It should be noticed that Vishnu omits the kritrima r 


1 Visunu-Smriti, XV, 1—30,—Asiatic Society’s Sanskrit.Edition, pp , 43, 44. 
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the son made and includes Yatrakvachanotpadita as one description of son and 
thus completes the number twelve. j 

Vasishtha also enumerates the sons in the same order as Vishnu, substitut- 
ing, however, the Sudrá-putra or the son born of a Sudra wife for Yatrakva- 
chanotpádita, but he divides them into two groups of six each and declares that 
the first six are heirs and kinsmen and the second six are only kinsmen but not 
heirs. But he adds that there is also another tradition according to which the 
last six may become heirs on failure of the first six kinds of sons.! 

So Yajnavalkya, after having described the sons in the following order, 
namely,—The real legitimate son, the son of the appointed daughter, the ap- 
pointed wife’s son, the secretly born son of an adulterous wife, tho damsel’s 
son, the son of a twice-married woman, the son given, the son bought, the son 
made, the son self-given, the son received with a pregnant bride and the desert- 
ed son ;—declares,—“ On failure of the first among these, the next in order is 
the giver of the pinda and the taker of the heritage.’ 

Likewise Yama declares :—‘ Sons are pronounced by wise saints to be 
twelve: of these six are kinsmen as well as heirs, and six are not heirs but 
kinsmen. Those versed in the law of class distinctions declare that the first 
is the son begotten by a man himself; the second, the son of the appointed wife ; 
the third, the appointed daughter’s son; the fourth, the son of the twice-married 
woman ; the damsel’s son is ordained the fifth; one secretly born in the house is 
the sixth: these six offer pindas. The deserted son, the son received with a 
pregnant bride, the son given, the son made, and fifthly the purchased 
son and the son self-given: these six whose fihal relation proceeds from an overt 
act of acceptance are kinsmen but not heirs.”> The common characteristic of 
the last six, stated in the concluding passage is worthy of special notice. 

Similarly Narada says :—“ The real legitimate son, the son of the appointed 
wife, the son of the appointed daughter, the damsel’s son, the son received 
with a pregnant bride, the secretly born son of a wife, the son of the twice- 
married woman, the deserted son, the son given, the son purchased, the son 
made and the self-given son: these are declared to be the twelve descriptions 
of sons; of these six are heirs and kinsmen, and six are not heirs but kinsmen. 
Each prior in order is considered superior, and one next in order inferior. Or, 
on the death of the father let them take the estate in their order: on default 
of the preceding most worthy, the next less worthy is entitled to the estate.’ 

So Harita declares: “ The son begotten by the man himself, the son of the 


1 Vasishtha-Smriti, XVII, 12—39. 

? Yajnavalkya, II, 132 or 134. 

* Yama, cited in Dattaka-Chandrika, V, 3. 
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appointed wife, the son of the twice-married woman, the son of the appointed 
daughter, ahd the secretly born son of the wife are kinsmen and heirs (or heirs 
to kinsmen).! The son giveu, the son purchased, the deserted son, the son 
received with a pregnant bride, the son self-given and the son anyhow obtained 
are neither kinsmen nor heirs, (or are not heirs to kinsmen,? or are heirs but not 
kinsmen.) 

So also Devala after enumerating the son of the body, the son of an ap- 
pointed daughter, the son of the appointed wife, the damsel’s son, the secretly 
born son of the wife, the deserted son, the son of a pregnant bride, the son of 
the twice-married woman, the given son, the self-given son, the son made and the 
son purchased,—says,—‘‘ These twelve sons have been ordained for lineage: 
some of them are dimaja or descended from the man himself; some, paraja or 
begotten on his wife by another man; some labhkdha or acquired; and some, 
yddrichhika or filially related by their own consent. Of these the first six are 
heirs to kinsmen and the rest are so to their father alone. The rank of sons 
is determined by the order of enumeration. All these sons, however, are pro- 
nounced heirs of their father who has no real legitimate son: but should a real 
legitimate son be afterwards born, they have no right of primogeniture.’* 

The principles upon which this division is based are indicated in some of 
the texts cited above. The dtmaja sons or those begotten by a man himself or 
descended from him bear a natural relationship to him, and it is for this reason 
that a real legitimate son, the son by the twice-married woman, the appointed 
daughter's son and the unmarried daughter’s son appear to be preferred to 
strangers becoming sons by an act of adoption. As regards the son of an ap- 
pointed wife, the secretly born son of an adulterous wife and the son received 
with a pregnant bride, who are paraja or sprung from the manhood of another 
person, it should be observed that they are filially related from their birth to 
their legal fathers, so that being themselves unaware of the origin of their birth 
they would look upon their mother’s husband as their real father, and so far as 
they are concerned bear a close resemblance to the real legitimate son. Besides 
the fact of their not being the real sons of their legal father might be known to 
a very few persons and they are therefore likely to pass for real legitimate sons 
in society. Whereas all the adopted sons stand on a quite different footing: 
their actual parentage must be known to all. They themselves must be aware 
of the fact of their being fictional sons of their legal fathers, and their filial 
relation could not, on that account, be very strong. The deserted son who is a 


1 Colebrooke’s Digest, Bk. V, verses 187-219,—Madras Edition, Vol II, pp. 381 and 319. 
2 Ibid. 

® Dattaka-Ohandrika, V, 10, Sutherland’s Translation. 
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foundling is an exception to the above rule, and it is perhaps for this reason 
that Devala places him in the first group. Tho circumstance, however, of the 
adopted sons being introduced into the family in the same modes in which slaves 
were brought in, appears to have attached a stigma on them. As regards the 
son of the twice-married woman and the son received with a pregnant bride, 
these sages are not unanimous with respect to their position. We have already 
seen that the re-marriage of a widow and the marriage of a woman after she 
has attained puberty and become enciente, are both disapproved by the sages. 
These blemishes of the mothers aro visited on their sons, and Devala includes 
both of them in the second group; while the majority of the sages of this school 
place the son of a twice-married woman who is a real son in the first group, and 
the son received with a pregnant bride in the category of adopted sons. The 
Sahodha may be regarded as a son by adoption as he may be deemed to be received 
by gift, the acceptance of the mother in marriage being also the acceptance of 
the child in the womb; and this may be the reason why he should be classed as a 
son by adoption ; you will observe that there were altogether seven descriptions 
of sons who are naturally related either to the man himself or to his wife or 
to his daughter, and who may be called sons by operation of law; and there 
are five descriptions of sons by adoption: and in classifying these twelve sons 
into two sets of six, one of the seven must be classed with the adopted sons; 
and this presented a difficulty and gave rise to the above divergence. It should 
also be noticed that although most of these sages agree as to the six kinds of 
sons included in the first group and as to those placed in the second, yet they 
are not at one with respect to the relative position and rank inter se of the six 
in each group. 

The classification made by Manu, Baudhayana and Gautama, of the twelve 
kinds of sons into two groups, differs materially from the one just considered, 
and marks a latter stage of development or a different school of law. These 
rishis include some of the adopted sons in the first group and thereby assign 
them a superior position, while they substitute in their inferior place in the 
second group some of the contemptible sons by operation of law. 

Thus Manu says :—“ Of the twelve sons of men, whom Manu sprung from 
the Self-existent has described, six are heirs and kinsmen; six, not heirs but 
kinsmen. The son begotten by a man himself, the son of the appointed wife, 
the son given, the son made, the secretly born son of the wife and the deserted 
e . are the six, kinsmen and heirs: the son of an unmarried daughter, the son 
c a pregnant bride, the son bought, the son of the twice-married woman, the 
£ 1 self-given and the son by a Sudra wife are the six kinsmen but not heirs.”! 
] should be noticed that the appointed daughter’s son is not one of these twelve, 
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appointed wife, the son of the twice-married woman, the son of the appointed 
daughter, ahd the secretly born son of the wife are kinsmen and heirs (or heirs 
to kinsmen).! The son given, the son purchased, the deserted son, the son 
received with a pregnant bride, the son self-given and the son anyhow obtained 
are neither kinsmen nor heirs, (or are not heirs to kinsmen,* or are heirs but not 
kinsmen.) 

So also Devala after enumerating the son of the body, the son of an ap- 
pointed daughter, the son of the appointed wife, the damsel’s son, the secretly 
born son of the wife, the deserted son, the son of a pregnant bride, the son of 
the twice-married woman, the given son, the self-given son, the son made and the 
son purchased, —says,—“ These twelve sons have been ordained for lineage: 
some of them are dimaja or descended from the man himself; some, paraja or 
begotten on his wife by another man; some labhdha or acquired; and some, 
yddrichhika or filially related by their own consent. Of these the first six are 
heirs to kinsmen and the rest are so to their father alone. The rank of sons 
is determined by the order of enumeration. All these sons, however, are pro- 
nounced heirs of their father who has no real legitimate son: but should a real 
legitimate son be afterwards born, they have no right of primogeniture.’”* 

The principles upon which this division is based are indicated in some of 
the texts cited above. The dtmaja sons or those begotten by a man himself or 
descended from him bear a natural relationship to him, and it is for this reason 
that a real legitimate son, the son by the twice-married woman, the appointed 
daughter’s son and the unmarried daughter’s son appear to be preferred to 
strangers becoming sons by an act of adoption. As regards the son of an ap- 
pointed wife, the secretly born son of an adulterous wife and the son received 
with a pregnant bride, who are paraja or sprung from the manhood of another 
person, it should be observed that they are filially related from their birth to 
their legal fathers, so that being themselves unaware of the origin of their birth 
they would look upon their mother’s husband as their real father, and so far as 
they are concerned bear a close resemblance to the real legitimate son. Besides 
the fact of their not being the real sons of their legal father might be known to 
a very few persons and they are therefore likely to pass for real legitimate sons 
in society. Whereas all the adopted sons stand on a quite different footing: 
their actual parentage must be known to all. They themselves must be aware 
of the fact of their being fictional sons of their legal fathers, and their filial 
relation could not, on that account, be very strong. The deserted son who is s 
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foundling is an exception to the above rule, and it is perhaps for this reason 
that Devala places him in the first group. The circumstance, however, of the 
adopted sons being introduced into the family in the same modes in which slaves 
were brought in, appears to have attached a stigma on them. As regards the 
son of the twice-married woman and the son received with a pregnant bride, 
these sages are not unanimous with respect to their position. We have already 
seen that the re-marriage of a widow and the marriage of a woman after she 
has attained puberty and become enciente, are both disapproved by the sages. 
These blemishes of the mothers are visited on their sons, and Devala includes 
both of them in the second group; while the majority of the sages of this school 
place the son of a twice-married woman who is a real son in the first group, and 
the son received with a pregnant bride in the category of adopted sons. The 
Sahodha may be regarded as a son by adoption as he may be deemed to be received 
by gift, the acceptance of the mother in marriage being also the acceptance of 
the child in the womb; and this may be the reason why he should be classed as a 
son by adoption; you will observe that there were altogether seven descriptions 
of sons who are naturally related either to the man himself or to his wife or 
to his daughter, and who may be called sons by operation of law; and there 
are five descriptions of sons by adoption: and in classifying these twelve sons 
into two sets of six, one of the seven must be classed with the adopted sons; 
and this presented a difficulty and gave rise to the above divergence. It should 
also be noticed that although most of these sages agree as to the six kinds of 
sons included in the first group and as to those placed in the second, yet they 
are not at one with respect to the relative position and rank inter se of the six 
in each group. 

The classification made by Manu, Baudháyana and Gautama, of the twelve 
kinds of sons into two groups, differs materially from the one just considered, 
and marks a latter stage of development or a different school of law. These 
rishis include some of the adopted sons in the first group and thereby assign 
them a superior position, while they substitute in their inferior place in the 
second group some of the contemptible sons by operation of law. 

Thus Manu says :— Of the twelve sons of men, whom Manu sprung from 
the Self-existent has described, six are heirs and kinsmen; six, not heirs but 
kinsmen. The son begotten by a man himself, the son of the appointed wife, 
the son given, the son made, the secretly born son of the wife and the deserted 
eE . are the six, kinsmen and heirs: the son of an unmarried daughter, the son 
c pregnant bride, the son bought, the son of the twice-married woman, the 
£ tself-given and the son by a Sudra wife are the six kinsmen but not heirs.”1 
] should bo noticed that the appointed daughter's son is not one of these twelve, 
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but he is to be deemed included in the first class, as he has been declared by 
Manu to be equal to a real legitimate son.! 

Likewise Baudhayana after having described thirteen descriptions of sons 
refers to the tradition relating to their heritable rights in the following pas- 
sage :—“ They declare the real legitimate son, the appointed daughtcr’s son, the 
appointed wife’s son, the son given, the son made, the son of concealed birth and 
the deserted son to be entitled to the heritage; and they declare the damsel’s son, 
the son received with a pregnant bride, the son purchased, the son of the twice- 
married woman, the self-given son, and the nishada to be members of the gotra. 
Aupajandhani declares that the first among them (2. e., aurasa) alone is entitled 
to the inheritance.’ 

Similarly Gautama declares:—‘ The real legitimate son, the appointed 
wife’s son, the given son, the son made, the secretly born son of a wife and the 
deserted son are entitled to the heritage; the unmarried daughter’s son, the son 
received with a pregnant bride, the son of the twice-married woman, the appoint- 
ed daughter’s son, the self-given son and the son purchased are entitled to be 
members of the gotra; and in default of the real legitimate son and other, are 
entitled to a fourth of the estate.’ In one respect the view of this rishi appears 
to be very peculiar; for unlike all other sages he places the appointed daugh- 
ter’s son in the second class, while some declare him to be equal to the legiti- 
mate son and assign to him the second place; and others, the third in the order 
of enumeration. The author of the Mitakshara explains away this singularity 
by supposing it to relate to the son of an appointed daughter belonging to an 
inferior tribe.‘ ; 

This division is an improvement on the earlier classification which was based 
on different principles. Manu and the other sages entertaining the same view, 
modified the earlier division so as to make it somewhat consistent with the 
advanced ideas taught by all the sages with respect to the purity of the marriage 
union ; and assigned an inferior position to those sons that were regarded as 
contemptible on account of the usages recognizing them being opposed to the 
chastity and single-husbandedness of women. The importance of the chastity 
of damsels cannot be overrated, as the belief in the chastity of young girls is a 
powerful attraction to marriage; and it could havo no foundation to rest upon, 
so long as the practice of a damsel bearing a son, or being with child before 
marriage should continue to be recognized in the way it was donc. We have 
already seen that the rules laid down by the sages relating to marriage were all 


2 Manu, IX, 130 and 134. 

2 Baudhayana, II, 2, 3, 31-33,—Sacred Books of the East, Vol. XIV, p. 228. 
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intended to eradicate the immoral usages. But those were merely theoretical 
at the time when the existing usages were recognized, and this slight modifica- 
tion of the earlier division of sons was a practical means for improving social 
institutions. The unmarried daughter’s son and the son received with a preg- 
nant bride were therefore placed by Manu in the second class, and so also the 
son of a twice-married woman. As to the appointed wife’s son and to the son 
of an adulterous wife, who are by the sages placed in the first group, it may 
be observed that the husband is a consenting party to the wife’s unchastity in 
the first case, and in the second he condones the wife’s offence by accepting the 
son borne by her, for a husband’s power to divorce a wife whose adultery is 
followed by conception is recognized by the Codes. If a husband is careless 
of his wife’s chastity no legislation can secure it. These sages therefore left 
the wife’s sons in the same position they had held before, as they were likely 
to vanish with the growth of the sense of honour and sentiment in a husband. 
Again when the husband recognized his wife’s sons as his own, ijt would be ex- 
tremely difficult to distinguish them from the real legitimate son: and this 
was another reason why they should continue in the first class. 

The last stage of the classification of sons is that given in the following text 
of Vrihaspati who places the whole lot of illegitimate sons owing their origin 
to usages founded upon immorality and unchastity of females, in the lowest 
class :—“ One alghe, namely, the son of the body, is declared to be the owner 
of the wealth left by the father ; the appointed daughter is equal to him; but 
the other sons shall only be maintained.! .The son given, the deserted son, the 
son purchased, the son made, and the son by a Sudra wife; these, if pure by 
class, and irreproachable for their conduct, are held in a middle degree of esti- 
mation. The appointed wife’s son, is contemned by good men; and so are the 
son of the twice-married woman, the son of an unmarried woman, the son re- 
ceived with a pregnant bride, and the secretly born son of an adulterous wife.”? 
In another text the same sage declares: “The sons made in various ways by 
the ancient rishis, the powerless modern people have not the power to make 
now.”3 

The views expressed by Vrihaspati in the above passages were not new, they 
had in fact been intimated by all the previous sages. He does not, however, 
follow the customary rule of dividing sons into two groups, but adopts the higher 
principles enunciated by the earlier sages and gives them effect by dividing the 
sons into three classes and by declaring their rank to be superior, inferior or 
n oere according as the usages to which they owe their origin are good, bad or 


Colebrooke’s Digest, Bk. V, 215; Madras Edition, Vol. IT, p. $43. 
Colebrooke’s Digest, Bk. V, 202; Madras Edition, Vol. II, p. 887. 
Cited in Dattaka-Mímánsá, section I, paragraph, 64. 
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indifferent on moral grounds. He appears to condemn some, and to disapprove 
all, the subsidiary sons excepting the appointed daughter and endeavours to 
explain away the argument based upon the practice of ancient sages, in favour 
of the system of secondary sons, by affirming want of power in modern people to 
imitate the ancient sages with respect to affiliation of sons. 

The conclusion to which any one carefully perusing the subject of sonship 
as dealt with in the Codes, must come, is that the usage of secondary sons was 
not introduced by them. It had been an existing institution from before the 
time when the Codes were composed, and was disapproved by all of them. The 
doctrine of spiritual benefit conferred by sons, was introduced by the rishis with 
a view to raise the position of the real legitimate son and to suppress the insti- 
tution of the secondary sons. The passages in the Codes, extolling the pos- 
session of a son for spiritual purposes, do most if not all of them, relate to the 
real legitimate son; the secondary sons being declared worthless for those pur- 
poses. But although disapproving of the institution of the secondary sons, 
the sages did “not declare invalid any one of them, though more or less con- 
demned and censured. e 

In concluding the subject of the doctrine of spiritual benefit, I wish to 
observe that a person on perusing the passages of the Codes, declaring the im- 
portance of real legitimate sans in a spiritual point of view, may have the 
impression that the only virtué a Hindu has to practise in this life for the 
purpose of attainment of heavenly happiness in the next, is to marry and 
beget sons. But it must be remembered that the foundation of all virtues 
consists in self-abnegation and self-sacrifice. And there cannot be any doubt 
that the possession of wife and children teaches man to practise the virtue, of 
real self-sacrifice. The denial of comforts to one’s own self for the sake of 
others is a virtue that is learnt by a man having a family of his own. To live 
for others, is the motto of all systems of religion, and a man with the respon- 
sibility of having a family cast upon him, begins to learn this virtue, in other 
words, real charity begins at home. Persons having superfluities may, 
without any sacrifice to themselves, make gifts for the benefit of others; 
but this may be attributed to kindness or vanity, and is not so meritorions, 
“for they cast in of their abundance.” Besides, men having children are 
more closely connected with society and concerned with its well-being and 
its future than those having no issue, or single men who are generally 
characterized by extreme selfishness. Marriage and possession of children are 
calculated to make men more virtuous, and the Hindn sages whose legislation 
was entirely religious, and whose teachings were all directed to promote the 
ends of man as an infinite being, had a deep meaning in enjoining men to espouse 
wives for the purpose of having issue. Hindu society strictly following the 
injunctions of the Sastras in this respect, is distinguished for its charity and 
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virtues, so that the poor and needy persons living in it are provided for by the 
voluntary almsgiving of the people, and death by starvation is unknown in India 
except in a famine; whereas the civilized nations of Europe require the Poor 
Law for compelling them to support the indigent and destitute men amongst 
them. 
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Introduction—Sources of Law—Four Vedas, Sanhitás and Br&éhmanas—U panishads—Sruti— 


These unimportant—Six appendages of Vedas—Dharma-Séstras or Codes of law—-Subjects 
treated therein and their division—Importance of some minor Codes—Customs—Miménsa 
and Nyéya—Importance of Miménsé—VedA4nta or posterior M{méns&—Eighteen Purdnas, 
and Upa-purdnas—Their character—The@ry of their authority—Jurisprudence not their 
subject—Smriti and theory of divine origin of law—Theory not peculiar to Hindus— 
Conception of law—Commingling of religious and legal rales—Donubtful whether all rales 
enforced—Hinda Oodes complete—Accusation of incompleteness not correct—Lawgivers 
ministers of kings—Different Codes progressive—Slowness of progress, its causes and 
contrast with Roman law—Effect of Mahommedan conquest on Bréhmanical mind, its 
religious tarn—Commentaries—Conflict of law and its reconciliation—Positive law not 
within scope of Sástras, and classification of rules properly within it—Mitéksharé on this 
point—Its advanced ideas, division of rules into mandatory and directory—Law and 
popular feclings—Mitéksharé and Déyabhaga not speculative—Commentaries and sonship 
—Mit&ksharéa—Mithila School,” Vivdda-Ratnékara—Vivdda-Chint4mani—Bengal School, 
Déyabhéga—Smriti-tattva of Raghunandana—Vrihan-Néradiya Purána on prohibitions 
for the Kali age—Aditya-Puréna on the same—Viramitrodaya—Nirnaya-Sindhu and 
Vivéda-Téndava—Nanda Pandita—His commentary on Vishnu-Smriti— His Dattaka- 
Mimé&ns4—lInstitates of Pardsara—MAdhava-Acharya’s commentary on the same—Apa- 
rérka—Other special treatises on adoption—Vyavahéra-Mayikha of Nilakantha— 
Smriti-Chandika — Vyavahéra-Madhava—Visvesvara and Bélambhatta — Divergence 
between earlier and later commentators and also between the latter—Character of Saa- 
naka’s work—Authority of minor Purdnas—Question, whether these can override 
Smritis, never raised—Reasons for the negative—Origin of the dootrine of prohibitions for 
the Kali age—Their character—Prohibition as to sonship—Conclusion. 


In the last lecture I have endeavoured to show that the generally-received 


theory of the religious origin of adoption amongst the Hindus is not supported 
by the Codes which introduced and gave prominence to the doctrine of spiritual 
benefit. On the contrary a careful examination of all the Codes that have 
dealt with the subject of sonship in its entirety, leads to the conclusion that 
while recognizing the various descriptions of sons, as an ancient and subsisting 


institution of society they attempted to discourage and discountenance itu a 
religious grounds alone. But although the religious ordinances relating 0 
marriage and sonship, were all directed against the usage of secondary sons i 
calculated to suppress and abolish in the course of time the most reprehen 1 
if not all of them, yet the legality and validity of all the substitutionary £ s8 
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remained unaffected by the legislation of the Rishis. I proceed now to discuss 
how the commentaries have dealt with this subject of the different kinds of sons. 
But before entering into that subject, I think it necessary to make a few ob- 
servations on what the commentators profess to interpret as being the sources 
of law, as also on their theory of law, classification of its rules, mode of its 
construction, and the progress in its conception. 

The sources of law are enumerated in the Codes themselves. Manu says: 
—“ The roots of dharma or law are the whole Veda, the Smriti or recollection, 
and the practices of such as perfectly understand it, the immemorial customs 
of good men, and self-satisfaction._ The Veda, the Smriti, approved usage and 
satisfaction of one’s soul or conscience have been declared to be the quadruple 
direct evidence of law.’® Similarly Yajnavalkya declares :— The Sruti, the 
Smriti, approved usage, self-satisfaction and a perfectly lawful desire are 
ordained to be the sources of Dharma or law.”> In an earlier passage the same 
Rishi declares,—‘‘ The four Vedas,-together with their six appendages, the 
Dharma-Sastra, the Mímánsá, the Nydya, and the Purána are the fourteen 
sources of knowledge, and of dharma or law.’* This lawgiver then names Manu 
and nineteen others as the compilers of the Dharma-Sdstras or codes of 
law.6 Manu explains the terms Oruti and Smriti thus,—“ By Sruti (or what 
was heard from the Deity) is meant the Veda; and by Smriti (or what was 
traditionally remembered from the beginning) the Dharma-Sdstra or the In- 
stitutes of law.”6 The word Dharma-Sdstra, which means ‘teacher of law,’ is, 
however, sometimes employed in its literal sense to designate both the Sruti 
and the Smriti. You will observe that in the above passage the word dharma 
or law has been used in the widest sense. It is derived from the root dhri to 
hold, support or sustain ; and it means law or duty in the most extensive sense 
and also the property of a thing. Hence a deliberate’desire not opposed to an 
express rule of law is stated by Yajnavalkya as a test for determining the law- 
fulness or otherwise of any act done by man; man being regarded as respon- 
sible for every act or omission of his, which affects his spiritual condition. 

Vedas, Sanhités and Bréhmanas.—The earliest sacred writings are called 
the Vedas. These were compiled and arranged in the present order by Krishna 
Dvaipéyana, the son of Pardsara, who thence obtained the surname of Veda- 
Vy4sa, that is, compiler of the Vedas, and who is now generally cited by the 
name Vy4sa or the compiler. He distributed the Hindu scriptures into four 
narts which are severally entitled, Rik, Yajash, Saman, and Atharvana; and 

h of which bears the common denomination Veda. Each of these four Vedas 


Manu IT, 6. * Y4jnavalkya I, 8. 
Manu IJ, 12. ® Yajnavalkya 1, 4 and 5. 
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consists of two parts, the first is called its Sanhitá, and the second its Bradhmana. 
The Sanhité*contains the mantras or hymns, prayers and invocations, and may 
be called the text of the particular Veda; while the Brdhmana, is its supple- 
mental or explanatory addition, comprising precepts inculcating religious duties, 
maxims explaining these precepts, arguments relating to theology, and legends 
and stories concerning gods, sages, and kings. Of the four Vedas the Rig-Veda 
occupies the most prominent positions and appears to be the most ancient. Ite 
Sanhitá contains upwards of a thousand súktas or hymns in metre, which are 
for the most part encomiast, as the name of the Rig-Veda implies. The etymo- 
logical meaning of the word Rik, according to Sayana, the celebrated commenta- 
tor of the Vedas, is that which praises; and the Riks praise either a god, or a 
thing, or the instrumentality of a thing for pleasing the gods. The Yajur-Veda 
relates chiefly to sacrifices, as the name itself implies. Its Sanhita contains 
prayers and invocations some of which are in metre and denominated Rik, and 
the rest are in measured prose or simple prose. This Veda is divided into two 
portions of which one is denominated Black and the other White. The Saéma- 
Veda, consists of prayers composed in metre and intended to be chanted at 
sacrifices. A peculiar degree of holiness is attached to it as it is believed to be 
efficacious in removing sins. The Atharva-Veda contains hymns, incantations and 
forms of imprecations for destroying or injuring an enemy, and prayers for safety 
from an enemy or for averting calamities. As the idea of injuring another, be he 
even an enemy, is opposed to the spirit of Hinduism, the Atharva-Veda was not 
much respected and came to be regarded with disapprobation. You will find in 
Smritis and other sacred writings that the Vedas are for this reason referred to 
as three in number, the Atharvana being suppressed. Although the Yajush has 
been said to relate to sacrifices as being directly concerned with them, yet all 
the Vedas appear to be intimately connected with the performance of sacrifices 
and religious ceremonies in which the hymns, prayers or incantations are to be 
used or chanted ; they form what is called the Karma-kanda or that portion of the 
Sruti or revelation which is concerned with religious ceremonies, or practices. 
The Upanishads are denominated the Veddnta or the concluding portion 
of the Veda, and are represented as the head, or the best part of the revelation. 
In comparison with the four Vedas, they are characterized as pará which may 
mean either posterior or superior, and the Vedas are called a-paré anterior or 
inferior. The Upanishads teach of the Supreme Being, His attributes and per- 
fections, and of the attainment of beatitude by means of the knowledge of the 
divinity ; they form the foundation of the whole of the Hindu theology. Th | 
are denominated the Jnyd4na-Kanda or that portion of the revelation whi 
deals with true knowledge as distinguished from ceremonial observances treat 
in the four Vedas. The Upanishads are connected with particular Vedas, a’ | 
some of them embody portions of the Brdhmanas relating to them, so tha: , 
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sharp line of distinction cannot be drawn between the different divisions of 
these earliest sacred writings. i 

Sruti.—The four Vedas consisting of the Sanhitás and the Bráhmanas, and 
the Upanishads are all believed by the Hindus to have been revealed by the 
Deity to man and to record His very words: and hence they are denominated 
Sruti or what was heard. Sruti is defined to be “ words pronounced by the Self- 
existent, that are eternal having neither a beginning nor an end.”! The indivi- 
duals who were inspired, that is, to whom any portion of the revelations was com- 
municated are called Rishis, and their names are preserved in connection with the 
particular portions of the Vedas, of which they were the inspired speakers. 

These unimportant to lawyers.—This voluminous literature is not of 
much importance to practical lawyers, as it does not at all deal with positive law, 
but is confined exclusively to the consideration of religious rites and duties. 
But these writings furnish us with materials though indirect and meagre 
from which the state of early society and its usages may be gathered; 
and there are some passages containing an incidental allusion to a rule of 
law, or giving an instance from which a rule of law or usage may be inferred. 
An indication afforded by these sacred writings, of any rule, however, is 
considered to be entitled to very great respect and to be more authoritative 
than a precept of the Smriti or Codes.* There are several passages in the 
Rig-Veda, alluding to some descriptions of sons,’ and there are legends 
related in other Vedik writings giving instances of adoption. And these 
are important in this respect that they afford evidence of the existence in 
the earliest times, of the usages relating to secondary sons, a fact which is 
evident from the manner in which the subject of sonship has been dealt with 
in the Codes which recognize the institution of secondary sons, though they are 
not favourably disposed to it. 

The six angas or appendages of the Vedas are :— 

(1) the Sikshá or orthography and orthoepy, dealing with the modes of 
correct pronunciation of the letters of the sanskrit alphabet ; 

(2) the Kalpas, or treatises dealing with the ritual or process of performing 
the sacrifices ; 

(3) the Vydkarana or grammar which deals with radical words, their de- 
clensions and conjugations, their derivates and the mode of the formation of the 
latter ; 

(4) the Chhandas or prosody treating of the Vedik metres ; 


* Séyana’s Introduction to his Commentary on the Rig-Veda,—Max Miiller’s Edition, Vol. 
age 21. 

2 Dattaka-Mim4nsé Section I, para. 12. 

® See Sarvédhikari’s Tagore Lectures, page 218. 
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(5) the Jyotisha or astronomy, the study of which is necessary for determin- 
ing the proper seasons and periods for the performance of sacrifices; and 

(6) the Nirukta or thesaurus'or lexicon of words containing a collection of 
synonymous words and their meanings such as the Nirukta of Yaska. 

These are to be studied by a student of the Vedas in order to enable him 
to read and pronounce them properly, understand their meaning correctly and 
to make use of them for sacrificial purposes. An incorrect utterance of the 
hymns, prayers and incantations mars the efficacy of a sacrifice and renders it 
defective so as to produce sometimes the very opposite result. These sciences 
however cannot be regarded as sources of law. 

The Dharma-Sastras or Codes of law are the real sources of law in a 
lawyer’s point of view. These are denominated Smritis and believed to contain 
precepts emanating from the Deity.. The distinction between Sruti and Smriti 
consists in this that the former consists of the exact words pronounced by God, 
while the latter embodies the purport of the divine precepts, but not the exact 
words in which they had been delivered. The language in which these precepts 
are recorded is of human origin, but the precepts are divine. The theory of 
Smriti or remembrance is, that the rules contained in the Code had been originally 
communicated to primeval men and handed down by tradition until they were 
recorded in the present form as remembered. There are numerous works to 
which the name of Smriti is applied, but the exact number of them cannot be 
given with any degree of precision. In the Institutes of Yajnavalkya twenty 
Rishis are mentioned as the compilers of law; thus:—‘ Manu, Atri, Vishnn, 
Harita, Yajnavalkya, Usandés, Angirds, Yama, Apastamba, Sambarta, Kátyá- 
yana, Vrihaspati, Pardsara, Vyasa, Sankha and Likhita, Daksha, Gautama, 
Sátátapa and Vasishtha, are the propounders of the Codes of law.’! But the 
Mitakshara while commenting on this text observes that this enumeration is 
not exhaustive since Baudh4yana and others are also recognized as lawgivers. 
It is remarkable that the name of Narada has not been included in Yajnavalkya’s 
list, although the commentators on pdbitive law constantly invoke his authority 
by citing texts from his Code, in support of the expositions of law given by 
them. There is no complete authoritative list of the works denominated Smriti ; 
one may, no doubt, be prepared by a person on perusing all the commentaries 
on law and religious rites. But it should be observed that the latest commenta- 
tors cite passages from the largest number of works which are called Smriti by 
them. Most of these again are not found at all in a separate or complete form. 
These facts raise considerable doubt as to the authencity of most of them. 

Subjects of Codes.—The Codes of law, taken as a whole, deal with the du 
of man as a spiritual being of infinite existence: and they devote greater attent 
to religious duties than to secular matters. They do not appear to attach m 
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importance to the present finite existence of man, which they deal with as a merely 
connecting link between the infinite past and the infinite future. The rules that 
have been laid down in the Codes for the guidance of man in this world are all 
directed to his spiritual development: and most of the Codes do not at all deal 
with positive law or the body of rules relating to the rights and duties of men 
as members of society, while some deal with only a portion of it and a few with 
all its branches. There are only two Codes that deal with all branches of law, 
in its widest sense, namely, the Codes of Manu and Yajnavalkya, which treat 
not only of the religious vites and duties but also of Vyavahara or the Jurispru- 
dence of positive law in a systematic form. The Code of Yajnavalkya appears 
to be the most systematic, and is divided into three books called Achara, Vyava- 
hára and Préyaschitta respectively : the first deals with religious rites and 
duties; the second, with jurisprudence; and the third, with sins and their 
atonement, and with true religious knowledge. These two may be considered as 
complete Codes in the Hindu view. The other Rishis enumerated by Yajna- 
valkya as compilers of law, do not appear to have given complete Codes; some 
are not extant such as are attributed to Katydyana and Vrihaspati, though 
many texts are cited from their Codes by the commentators on positive law; 
while the rest of them all deal with religious matters, and excepting two or 
three, also with sonship and inheritance, but not with other branches of positive 
law. Of the Codes not enumerated by Yájnavalkya, those of Narada, Baudhdéyana, 
Devala and Paithinasi, deserve special notice as their authority is admitted by 
the leading commentaries on Hindu law. The Code of Narada does not deal 
with religious matters, but is confined to Jurisprudence or secular law alone, and 
as such is a unique treatise. Baudhdyana and Devala both deal with sonship 
and inheritance, the former deals also with religious rites and duties; but the 
latter’s Code is not extant. 

Importance of some minor Oodes.—Of the Codes that do not deal with 
any branch of Hindu jurisprudence, and are on that account unimportant in 
a lawyer’s point of view, there are four that are entitled to special notice, since 
the law of adoption, as enunciated by the Tatest commentators, is entirely based 
on them. They are the Codes of Atri, Pardsara, Saunaka and Sakala, not a 
single text from which is cited in the Mitékshar& or the Dayabhdga the two 
leading commentaries of paramount authority on the law of inheritance. 

Customs.—With the Smritis are classed approved immemorial customs 
w''ch are not recorded in the Codes, but are observed by the virtuous. These, 
hs the Codes, are supposed to be based upon revelation; both arc believed to 
b founded upon divine precepts and handed down by tradition and observance. 
T sse that were compiled were embodied in the Codes, and the unrecorded ones 
œ inued to be observed in practice. The immemorial customs are declared to 
b a source of law, as the existence of revelations ordaining the approved 
ci ‘oms is to be presumed from the fact of the observance of such customs. 
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Mímánsá and Nyáya.—The Mímánsá and the Nyáya mentioned by Yajna- 
valkya as sources of knowledge and law, consist of rules for coustruing and 
interpreting the divine precepts contained in the Sruti and the Smriti. The 
Mitéksharé explains Mímánsá to mean, the discussion of Vedik texts; and 
Nydya, the science of reasoning. Mimans&, however, is the name of a School 
of Hindu philosophy founded by Jaimini, the object of which is to establish the 
cogency of precepts contained in the Scripture, and to furnish maxims of inter- 
pretation, by means of the rules of reasoning. And the Mitékshara evidently 
means to indicate Jaimini’s philosophy by giving the meaning of its name. A 
system of philosophy is denominated Nydya or the logical school. The word 
Nyaya means also a canon of construction or interpretation.! 

Importance of Mimdans4.—With respect to the Mímánsá philosophy of 
Jaimini, Colebrooke observes:—‘‘ The disquisitions of the Mimdnsé bear, there- 
fore, a certain resemblance to juridical questions, and, in fact, the Hindu law being 
blended with the religion of the people, the same modes of reasoning are appli- 
cable, and are applied to the one as to the other. The logic of the Mimansa is 
the logic of the law; the rule of interpretation of civil and religious ordinances. 
Each case is examined and determined upon general principles; and from the 
cases decided the principles may be collected. A well-ordered arrangement of 
them would constitute the philosophy of law: and this is, in truth, what has 
been attempted in the Mimansé. * * œ Instances of the application of 
reasoning, as taught in the Mimdnsé, to the discussion and determination of 
juridical questions, may be seen in two treatises on the Law of Inheritance, 
translated by myself, and as many on Adoption, by a member of this Society, 
Mr. Sutherland. (See Mitékshard on Inheritance 1, 1, 10 and 1, 9, 11, and 
2,1, 34; Jimuta Vahana 11, 5, 16-19. Datt. Mim. on Adoption 1, 35-41 and 
4, 65-66 and 6, 27-31. Datt. Chand. 1, 24 and 2, 4.)”? 

The Vedaénta—School of philosophy, the founder of which is Vyasa is also 
denominated Miminsé, and in order to distinguish it from Jaimini’s philosophy, 
the Vedanta is called the Uttara or posterior Mimans4; and the other, the 
Pirva or prior Mímánsá. This division is similar to that between the Vedas 
and the Upanishads and based upon the same principle: the Mimansé of Jai- 
mini deals with the practical or ceremonial precepts; whereas that of Vyasa 
relates to the theoretical or theological precepts contained in the Upanishads. 
But as the school founded by Vydsa has a distinct name of its own, the word 
Mimans& when used without qualification, means Jaimini’s philosophy. T>e 
later Mimansa is supplementary to the prior; and they are parts of one who 
The two together comprise the complete system of interpretation of the pı 
cepts and doctrines of the Scriptures, both practical and theological. The rt 


a Dattaka-Miménsé, VI, 28. 
* Transactions of the Royal Asiatic Society, vol., I, page, 457. 
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furnished by them are followed by the commentators as authoritative while 
discussing doubtful questions of law. 

Purdnas and Upa-purdénas.—The last source of knowledge and law, 
according to the text of Yajnavalkya is the Purána, which is explained by the 
Mitaksharé to refer to “ the Brihma and others.” A large number of volumin- 
ous works are denominated Purdnas, and some of them enumerate eighteen 
different works bearing that title. The Vishnu-purana! gives the following 
list :—the Brahma-puradna, the Padma-purdna, the Vishnu-purdna, the Siva- 
purana, the Bhagabat-purdéna, the Ndrada-purdna, the Markandeya-puréna, 
the Agni-purdéna, the Bhavishya-purdna, the Brahma-vaivarta-purana, the 
Linga-purana, the Baráha-purána, the Skanda-purdna, the Bamana-purdna, 
the Kurma-purana, the Matsya-purana, the Garuda-purana and the Brahmdnda- 
purána. In another enumeration of the eighteen Purdnas the Vayu-purdna 
is mentioned instead of the Siva-purdna. The eighteen are considered the 
principal Purdnas, and there is another group of similar writings denomi- 
nated Upa-puránas or secondary Purdnas, such as the Kalika-purdna: so one 
of the two, namely, Vayu or Siva Purána must be placed under the latter 
class. Of the Puranas the Adi-purdna, the Vrihan-ndradiya-puréna and the 
Káliká-purána belonging to the secondary group deserve special notice, as the 
latest commentators rely upon their authority, for supporting certain novel 
propositions of Hindu law, of very great general importance, as also for estab- 
lishing some important matters relating to the law of adoption. 

Their character.—These Puranas are mythological poems which purport to 
give an account of creation, to narrate the genealogy of gods, of ancient dynasties 
and of sacerdotal families, and to describe the different ages of the world; and in 
doing so they deal also with religious rites and duties. The object which the 
writers of these works had in view was to establish the’Brahmanical supremacy 
by putting down Buddhism, Jainaism, and similar religious doctrines, that 
inculcated religious equality of men and were opposed to their interests. They 
multiplied religious rites, the celebratiofi of which has been the means of 
support to the inferior class of Brahmanas who officiate at them. The hearing 
of these works being read is praised by them to be of very great religious 
merit; and their recital has been a source of profit to Brdhmanas. But the 
fact that these could be heard even by Sudras, when read by Braéhmanas, is 
against their pretension to be ranked with the Vedas. The modern idolatory 
amongst the Hindus owes its origin to these Puranas, for no trace of it can be 

md in the earlier sacred writings already noticed. The antiquity of some 
ong the Puranas now extant is more than questionable, some appear to 
itain recent interpolations and additions; while none appear to be very 


cient. 
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Theory of their authority.—These Puranas together with the Itihasas as- 
pire to the titlo of the fifth Veda. In some passages of the Vedik writings, the 
words Itihása and Purana are used to designate certain portions of the Bráh ma- 
nas, containing either stories of gods or men, or cosmogonic traditions. In the 
Chhandogya Upanishad the Itihasa and Purána are represented to constitute the 
fifth Veda, in a passage from which itis not clear what is meant by these words.® 
It may very well be supposed that these words were employed by the speaker in- 
tending to include under the fifth Veda the Bréhmanas themselves, that contain 
such stories or traditions. But passages like these in the Vedas enabled the 
later Brahmanical writers to pass on their spurious works as authoritative, in 
the following way. The Vedas were, as I have already told you, compiled 
and arranged into four parts by Vyasa, who is also the author of the Mahabharata 
the celebrated epic poem which is denominated Itihdsa; and the authorship 
of the eighteen principal Purdnas also is ascribed to the same Vy4sa: in this 
manner the compiler of the Vedas is supposed to have compiled the Itihásas 
and the Puranas that constitute the fifth Veda. This account of the origin of the 
Puranas is furnished by some of the Puranas themselves. But the claim to be 
ranked with the Vedas, thus put forward is weakened by the fact that while 
the number of these works is limited to eighteen only, according to some of 
the Purdnas themselves, there are more works of the same title, besides the 
Upa-puranas. At any rate these latter cannot be considered as authoritative 
upon the above theory, which attributes the authorship of eighteen Purdnas 
only to Vyasa. It should be noticed here that the distinction between Purdnas 
and Upa-purdnas have arisen in consequence of the above enumeration of the 
Puranas ; those that have not been so enumerated are called Upa-purdnas though 
all these works style themselves as Puránas. The writers who gave the enu- 
meration, were not aware that the members of their class would require more 
works of the kind to serve their purpose. 

Jurisprudence, not their subject.—Jurisprudence, however, does not come 
within the scope of the subjects that are according to the Purdnas themselves, 
dealt with in them. Some of the Puranas, however, have incorporated in them 


portions of the Codes, relating to positive law,* and there are a few passages in 


some of them, bearing on law. But these are not looked upon by leading commen- 
taries on positive law as any authority, although they are sometimes cited as 
illustrative of the law contained in the Institutes. Iam not aware of any instance 
in which the Mitékshara has referred to any passage of the Puranas; but the Daya- 
bhaga has only in one place cited a passage from the Markandeya-purana ; and 


1 Max Miiller’s Ancient Sanskrit Literature, page 40. 

2 Chhandogya Upanishad, ch. 7, § 1. 

8 See Vishnu-purana, 3, 6. 

* Agni-puréna’s Chapter on inheritanoe is verbatim the samo as in Yéjnavalkya's Institut 
® Dáyabhága, XI, 1, 41. i 
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another, one from the Mahábhárata,! to illustrate matters that are more religious 
than legal. With respect to the authority of the Purdnas in legal matters, Pro- 
fessor Wilson observes that “ the Purdnas are not authorities in law. They may 
be received in explanation or illustration, but not in proof.”* This view appears 
to legitimately follow from a consideration of the texts of Manu and Y4jnavalkya 
on the sources of law. Manu does not include the Puranas as a source of law ;3 
and Yajnavalkya* having enumerated the fourteen sources of knowledge and 
law, one of which is the Purana goes on to declare that the Sruti, the Smriti, 
the approved customs, what is agreeable to one’s conscience, and a perfectly lawful 
and well-considered desire, are the roots of law, that is to say, the evidence of 
law according to the interpretation of the Mitákshará. This latter text is 
almost identical with the text of Manu declaring the sources of law. Hence 
on & consideration of the two texts of Yajnavalkya, it would appear that the 
sage intended to declare the Purdna as a source of knowledge and not of law; 
and although the Mitékshara explains the term to refer to Brahma and the like, 
it is doubtful whether the sage intended to allude to any of these works or to 
the cosmogoniec traditions which were not recorded at his time, and which, have 
subsequently been compiled in some of these works and mixed up with later 
inventions of the same kind. 

Theory of divine origin of law.—From what I have already said in the 
course of discussing the different sources of knowledge and law, enumerated by 
Yájnavalkya, it is clear that the Hindu jurisprudence is contained in the princi- 
pal Institutes or Codes denominated the Smriti, which like the Vedas aspire to a 
divine origin. This theory of the entire body of law, both religious and secular, 
emanating from the deity is maintained by Manu whose Code is admitted to hold 
the highest rank amongst the works called Smriti. A text of Vrihaspati declares— 
“ A Smriti or rule of law, that is opposed to the sense of Manu’s Institutes, is not 
approved; since thesuperiority of Manu’s Code is ordained by reason of its embody- 
ing the purport of the Veda or revelation.” The account which Mann gives of the 
divine origin of his Code is to the following effect: the Brahmá having enacted that 
body of laws, communicated itto him in the beginning, afterwards he taught it fully 
to Marichi, Atri, Angirds, Pulastya, Pulaha, Kratu, Prachetas or Daksha, 
Vasishtha, Bhrigu and Narada; and being requested by the holy sages to 
apprize them of the sacred laws, directed Bhrigu to recite the divine Code to 
the sages... The present Code is the one promulgated by Bhrigu. From this 
account it appears that the different Institutes of law owe their origin directly 
or indirectly to Manu’s teaching. We find the names of Atri, Angiras, Daksha, 
Vasishtha and Narada amongst the ten sages whom Manu taught the divine 


1 Dáyabhága, XI, 1, 60. ® Yéjnavalkya, I, 7. 
? H. H. Wilson’s works, vol. V, page 46. € Cited in Srikrishna’s commentary 
° Mann, II, 6 & 12. : on the Dayabhaga, 1, 1. 
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laws, and there are Codes the authorship of which is attributed to Atri and 
the other four sages respectively. According to this theory, all the different 
Institutes of law are to be considered as compilations of the same body of laws, 
originally derived from one source, but taught in different schools, and as 
supplementary to each other. 

Theory not peculiar to Hindus.—The belief in the divine origin of an 
entire body of laws, is not peculiar to the Hindus. The Bible and the Koran are 
works believed by the Christians and the Mahomedans respectively to contain 
precepts communicated by God to man. The Brahmananical theory whereby the 
Institutes containing rules relating to religious rites and duties, as well as to 
secular matters were represented to be divine revelations, tended to impart a 
stationary character to Hindu civilization and to impede the progress of Hindu 
society. Had the theory been confined to religious matters alone, it would not 
have been so detrimental to social improvements as it has been. It was, however, 
necessary for the purpose of securing the Brahmanical superiority which is 
maintained by all the Codes, that their authority should be founded upon the 
above theory; since no earthly reason could be suggested for supporting the 
doctrine of the inherent superiority of the sacerdotal class, to the rest of the 
community. 

Conception of law and state.—Agreeably to the theory of the divine 
origin of laws of all descriptions, the conception of law, presented by the Hindu 
lawgivers differs very materially from the modern notion of it such as has been 
elaborately analyzed and discussed by Austin. According to modern view the 
sovereign is the fountain source of positive law, or in other words positive laws 
are rules of conduct set by political superiors to political inferiors and the 
observance of which is enforceable by political sanctions ; and a broad distinction 
is drawn between rules of religion, morality and positive law, based upon the 
nature of the sanction: whereas, according to the Hindu sages laws of every 
description emanated from the Supreme Being Himself. According to this theory 
of its origin, law was independent of the state, or rather the state was dependent on 
law. The Hindu legislators, professing to promulgate the divine laws, laid down 
rules relating to even the rights and duties of a king; while, apart from these divine 
precepts propounded by the Institutes for his guidance, a Hindu king was prac- 
tically an absolute monarch, who was responsible to God alone for the observance 
or non-observance of the said rules. There is no doubt that a king refusing 
to follow them would incur the displeasure of the BrAhmanical hierarchv 
who formed a powerful body distinguished by spiritual and secular learning a 
possessed considerable influence on the lower classes ‘of society. The Coc 
that were all composed by members of the Bráhmanical class are characteriz 
by the partiality shewn to their own tribe which is asserted to be superior ev. 
to the warrior class to which the king belonged. But while assigning to t. 
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Kshatriya class a position inferior to theirs, the Brahman lawgivers perceived 
that it was necessary to make an exception in favour of the reigning king, 
who was therefore flattered into the belief that he was an incarnation of the gods 
presiding over the differeut regions of heaven, and as such, superior to all mortals 
including the Bréhmanas themselves.! In this way the Bréhmanas succeeded 
in raising their own position and becoming the repositories and expounders of 
law. The form of government of the Hindu kings. was a monarchy practically 
absolute but theoretically limited by a divine constitution. The idea of a poli- 
tical superior according to the Institutes did not carry with it the power of 
making laws for the guidance of the community. The function of the king 
according to Hindu notions was defined by the divine law, and it consisted of 
the duty of protecting the people from foreign invasion and of seeing that the 
divine laws are observed by the people ; but he was equally with his subjects 
bound to obey the selfsame laws. But it is conceded that in matters of execu- 
tive government, about which the Institutes are silent, royal edicts have the 
force of law, if not inconsistent with the precepts of the Sastras. According 
to the Institutes the king had the duty to enforce the observance by his sub- 
jects, not only of the secular law but also of the religious duties and caste 
rules; and it should be observed that the transgression of a rule that is purely 
religious is also an offence and punishable by the king, while the violation of a 
purely secular rule is not only an offence but a sin too. 

Commingling of religious and civil rules.—Although the Hindu sages 
have, according to their theory of divine origin of laws, mingled up religious, 
civil and .moral ordinances without any regard to differences in their essential 
character and incorporated them as parts constituting an entire Code, yet it 
cannot be affirmed that the imherent distinction between the different kinds 
of rules was not perceived by the sages. Ordinances that are of a purely 
religions character generally concern members of a society individually, so 
that a violation of them by one man is seldom if ever injurious to the 
person or property of another; while rules of legal effect are of a quite 
different character and a breach of them affects the interests of others. Nor 
can the mode of enforcing the observance of the different kinds of ordinances 
be the same; accordingly there may be religious and moral sanction only in 
the one case and legal sanction in the other. Although the king is enjoined 
to enforce the observance by his subjects of the religious ordinances, it is a duty 

hich is more than what a human king can perform; for ordinarily there would be 
) person interested in taking the trouble of lodging any complaint before the king, 
serefore except in cases of a serious nature causing excitement of the community, 
information is likely to reach the king of any breach of religious duties. 
mance and excommunication or degradation are the only ways in which 
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offences against religion might be expiated and punished; and accordingly 
while the sages provide different modes of expiation for the atonement of 
various descriptions of sins, they provide legal punishment generally for those 
offences that partake of the character of legal wrongs. A breach of the rules 
of civil nature, consisting as it does of the invasion or withholding of another 
person’s rights, stands upon a different footing altogether; and the injured 
person is entitled to have a legal remedy in the king’s Oourt, which he is 
interested in seeking for the reparation of the wrong done. This broad distinc- 
tion between the civil and religious ordinances could not fail to strike the 
Hindu legislators, notwithstanding their view with regard to the origin of laws. 
The arrangement of the rules relating to different subjects dealt with in the 
complete and exhaustive Codes of Manu and YAajnavalkya discloses the recog- 
nition of the above distinction especially by the latter. Manu’s Code is divided 
into twelve chapters of which the eighth and the ninth are devoted to jurispru- 
dence; and the second of the three books into which-the Institutes of Yajnaval- 
kya is divided, is styled ‘litigation’ and deals with the same subject. While 
the Institutes of Narada, which treats of nothing else but Jurisprudence, 
appears to indicate that the Hindu sages were not unconscious of the distinc- 
tion between purely religious ordinances and legal rules. But at the same time 
it should be observed that the sages in dealing with the civil law appears to 
have recognized the customs and usages actually existing in society, some of 
which were disapproved and censured by them on moral and religious ground ; 
thus there is an intermingling to a limited extent of the religious and moral 
rules with the civil law. 

Doubtful, whether all rules enforced.—Regard being had to the 
fact that the comprehensive Institutes of Manu and Yajnavalkya professing 
to deal with the religious, moral and legal duties of man have put 
together rules of different descriptions, there cannot be any doubt that 
the laws so codified do not in their entirety represent what were at the time 
of its promulgation or at any subsequent period actually observed in practice 
or enforced, especially those relating to the religious ceremonies, the caste duties 
and the strict discipline of a Brahman’s life. With respect to the Code of Mann, 
Sir Henry Maine observes :—‘‘ The Hindoo Code, called the laws of Manu, 
which is certainly a Bráhmin compilation, undoubtedly enshrines many genuine 
observances of the Hindoo race, but the opinion of the best contemporary 
oricutalists is, that it does not, as a whole, represent a set of rules ever actively 
administered in Hindustan. It is, in great part, an ideal picture of th t 
which, in the view of the Brahmins, ought to be the law.”! This observati 1 
of the eminent jurist may no doubt apply with great force to those rules th t 
relate to matters lying beyond the province of jurisprudence. But as regar s 
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the body of the rules falling within what the Hindu jurists denominate Vyava- 
hára or litigation, they are certainly not open to the same remark. Under the 
Hindu kings, the Bréhmanas were usually appointed the minsters of justice and 
advisers of the kings in matters of administration of justice, and the law 
contained in the Institutes formed the guide for judges to decide cases. But 
at is doubtful whether the privileges claimed by the sacerdotal class and incor- 
porated with rules of civil law were actually accorded to them. 

Hindu Codes complete.—The civil law contained in the Codes of Manu, 
Y&jnavalkya and Narada provides rules for meeting all the wants of a simple 
society like that of the Hindus. It deals with both the adjective and the substan- | 
tive law: the former deals with the constitution of Courts, the procedure, and the 
evidence ;. and the latter, with the different branches of law under eighteen heads 
called topics of litigation, or forms of Action. They are! (1) recovery of debts, 
(2) recovery of deposits and pledges, (3) inheritance including adoption, 
(4) boundary disputes including wrongful ejectment, easement, and alluvion 
and diluvion, (5) disputes between master and neatherd or other servants, (6) 
sale without ownership, (7) revocation of gift, (8) rescision of a sale or pur- 
chase, (9) partnership, (10) violation of established class-usage and of contracts, 
(11) non-payment of wages, (12) gaming, (13) slander and abuse, (14) assault, 
(15) violence, (16) theft, (17) adultery, and (18) duties of man and wife. 
The Mitaksharé adds another head under the name of Miscellaneous, which . 
comprises some matters not coming under the eighteen topics, and proceedings 
initiated by the king. 

Accusation of incompleteness not correct.—It has, however, been 
asserted by an eminent jurist that the codified law of the Hindus is 
not complete and exhaustive, as “large departments of law are scantily 
represented, or not at all;”? and the scarcity of ” rules relating to the 
tenure of land is advanced as an argument in support of the proposition. 
This erroneous view appears to have originated in the assumption that the pre- 
sent system of land tenures which is of recent growth, and was in fact introduced 
by the British Government, had existed during the Hindu period. The Hindu 
theory of property in land, was that it belonged to the cultivators and occupiers 
who or whose predecessors had brought it under cultivation or cleared it of 
jungle. They had to pay an income-tax to the ruling power, consisting of a 
certain share of the produce yielded by the land in their occupation ;* and this 

: used to be collected by certain officers placed in subordination of each other, 
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whose offices were generally hereditary according to the Indian usage relating to 
all occupations. The king though styled the lord of land or earth had no sort of 
proprietory right over the land in the possession of his subjects ; the share of the 
produce received by him was tax and not rent.! Narada declares: “ The tax (or 
revenue) which under the name of ‘ share’ is derived (by the king) from 
land and other usual sources, is ordained his remuneration for -protecting 
the subjects.”* The charge of incompleteness brought against the codified law 
of the Hindus, therefore appears to be groundless. But it is worthy of 
observation that the law of marriage has not been included in the subjects 
discussed under the different topics of litigation; it has, however, been dealt 
with as a part of the Achfra or customary rites. The Hindus are so careful 
about their marriage which is regarded as a religious ceremony of a very 
great importance, that the question as to validity of marriages arises very rarely 
even at the present day. There was perhaps no litigation of that kind pos- 
sible in early times, or it may be that the sages did not allow any Action to be 
brought to invalidate a marriage which had once taken place, when there was 
no uniformity in the customary rules relating to it, a fact which appears from 
the different Codes as also from the divergent usages of different parts of India. 

Lawgivers ministers of kings—From the accounts given in the 
sacred writings of some of the sages to whom the compilation of the 
different Codes is ascribed, it would appear that they were ministers 
of ancient kings. In the Vrihad-Aranyaka Upanishad, Yajnavalkya is re- 
presented to have displayed in the Court of king Janaka, the superiority 
of his theological learning over all the Braéhmanas assembled at a solemn 
sacrifice celebrated by the king at great expense, and carried away the prize 
of a thousand cows; and it appears from the discourse that the king ap- 
pointed the sage his minister and adviser. Janaka was the king of Mithila, 
or modern Tirhoot, the place where, according to the account given in 
the Code of Yajnavalkya,? he taught the law to the assembled sages at their 
request. Vasishtha is well known to have been the minister of the solar kings 
of Ayodhya or Oude; the name of the founder of the family appears to have been 
Vasishtha and it became the surname of the family or the title of that member 
of it, who held the hereditary office of the minister; for it is impossible to 
believe that tho same person was the minister of a whole dynasty of kings. In 
the same way the other compilers of the Codes may be found to be connected 
with the kings of some other states, India being divided into a number of 
small kingdoms in early times, in the same way as ancient Greece. 


2 Jaimini’s Mímánsá, 6,7, 2; See Transactions of the Royal Asiatic Socioty, Vol. I 
p. 456. 
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Different Codes progressive—On an examination and comparison of 
the civil law as contained in the different Institutes you will find that although the 
ground-work is the same, still there is divergence on many points showing either 
the diversity of customs and usages in different localities, or a change and develop- 
ment of law in the course of time. Take for instance the law of inheritance: in the 
earlier times inheritance was confined to the members of the same family, and we 
have seen that women were excluded from inheritance ; it follows therefore 
that persons belonging to a different family but related through a female would 
not be in a better position than she, and consequently excluded like her. 
Accordingly Manu’s Code which appears to be the earliest, does not recognize 
the heritable right of cognates at all; and as regards females, the mother 
and paternal grandmother only are admitted to be entitled to the heritage. 
The cognates are included in the category of heirs by Yajnavalkya, who assigns 
them the lowest position in the order of succession, they being entitled only 
in default of members of the same gotra or family; and the lawfully wedded 
wife and the daughter are also recognized by the same sage to have the right of 
inheritance. The other sages take the one or the other, or even a less favourable, 
view so far as women are concerned, but none carry the law further in the direc- 
tion of progress. The commentators of the Mitakshara School have under colour 
of interpretation, modified the law to this extent only that they have given 
a higher position in the order of succession to the daughter’s son, a cognate ; 
while the Dayabhaga school has only introduced and shuffled in amongst the 
aguates, a few other nearer cognates upon the novel theory of the capacity for 
conferring spiritual bonefit being the principle of the order of succession, 
invented for the very purpose of changing the law under the pretext of inter- 
preting the same. p 

Slowness of progress, its causes and contrast with Roman law.— 
A review of the whole course of legal literature of the Hindus, on the 
important subject of inheritance, from the earliest to the recent times 
embracing a period of several thousands of years, establishes that the Hindu 
jurisprudence made very slow and slight progress, in comparison with another 
ancient system, which though extending over a considerably shorter period 
made vast strides towards the development and perfection of juridical notions 
and furnished the basis upon which the modern European nations have moulded 
their jurisprudence. The Roman law also did not at first recognize the herit- 
ab'- rights of the cognates, and of the wife if not in manu. Butin the course 
of ime the Prætor Urbanus recognized the heritable right of the cognates 
ur er the pretext of giving them forms of Action; but assigned them an inferior 
po tion in the order of succession. Later on all distinctions between agnates and 
co nates and between males and females, were abolished by Justinian,—a stage of 
de ‘elopment which Hindu law has not reached. The Roman people, whose customs 
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and usages at the earliest stage bore a very close resemblance to those of the 
Hindus, and the course of whose civilization though running parallel to that 
of the Hindus up to a certain stage, took a divergent course by reason of the 
difference of the circumstances in which they were placed,—have bequeathed 
a system of jurisprudence that has exercised the most wholesome effect on 
modern systems of law. Their contact with other nations more or less civilized 
than themselves, brought under their subjection by conquest, whose laws and 
usages were different from their own; the necessity, they were under, of study- 
ing them for administering justice in the conquered states; as well as the 
difficulty that presented itself when the laws of the litigant parties were 
different,—combined in widening the field of their knowledge, in inspiring 
breadth of view, in perfecting juridical conceptions and in enabling them 
to systematize jurisprudence in the matured state they have left it. The Brah- 
mans on the other hand adopted and taught the religious principle of asceticism 
inconsistent with worldly prosperity and political greatness, established a caste 
system causing an exclusiveness that prevents the introduction of a stranger 
into the Hindu community, and thus rendered themselves incapable of deriving 
any advantage from the observation of the laws of other people whom they 
were interested to despise and hold up to contempt. Brdhmanism, caste-system 
and Brahmanical superiority are convertible terms, and people without caste 
could not but be looked upon by the Brahmanas, with derision at least exter- 
nally, and represented as mlechchhas or barbarous, or irreligious. Nor were the 
Hindus placed in a close contact with any foreign people having different cus- 
toms, usages and manners until the Mahomedan conquest, the previous invasion 
of India by Alexander and others having been events of temporary interest 
only. The internecine wars and controversy caused by the rise of Buddhism 
were not likely to have any effect on jurisprudence, or rather on the customary 
law of the people, the religious doctrines propagated by Sákya Sinha being 
directed simply against the pretensions of the Braéhmanas to an inherent superi- 
ority, and their theory of the origin of the Sástras. The greatest impediment 
in the way of progress of Hindu jurisprudence was offered by the theory 
of its divine origin, which stamped a stationary character upon it. 

Effect of Mahomedan conquest on Brahmanical mind, its religious 
turn—The Mahomedan conquest and government of India created a deep 
impression on the Brahmanical mind and gave a rude shock to its notion of the 
divine constitution of Hindu society. It appears to have produced two some- 
what opposite results influencing the Brahmanical mind to think in divergent 
directions. It taught them the fundamental distinction between law and reli- 
gion, but at the same time it had the inevitable result in compelling the 
Brahmanas to be more religious than ever. It produced one result on the minds 
of the Brahmana lawyers of those portions of India that were not yet subjugated 
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by the Mahomedans, and a different result on those residing in the provinces 
where the Mahomedan government had been established. It should be borne 
in mind that under the Hindu kings the Brahmanas were the repositories and 
expounders of laws; and the administration of justice was chiefly, if not ex- 
clusively, entrusted to them. The Mahomedan rule deprived them of the 
proud political position previously occupied by them. Consistently with the 
dictates of the Sastras they could not seek the favours of the Mahomedan rulers, 
associate with them and take any part in the government of the country, and 
at the same time retain their own position in Hindu society. Keenly alive to 
the interests of their own religion and of their class, which would have very 
materially been endangered in the eye of Hindu society had they taken the 
false step of sceking worldly prosperity and political position, they adopted the 
proper course of severing their connection with, and of withdrawing from, the 
political government of the country, and chose to retain their position of religious 
and social supremacy among Hindu community. Thenceforth they devoted 
their undivided attention to religioas matters, ceased to be practical lawyers 
and became more narrow-minded than ever. The worship of the various idols and 
the innumerable religious ceremonies mentioned in the Puranas were thrust 
into prominence by the Brahmanical writers of this period, such as Bhavadeva, 
Raghunandana, Kamalakara and Nilakantha, who busied themselves in preparing 
elaborate works for teaching the members of their class, the method of performing 
the religious rites, so that they might earn their livelihood by officiating at them. 
The Brahmanas appear to have been divided into two classes from before, 
namely, the secular and the spiritual, or in other words, Brahmanas by birth 
and Brahmanas by qualification; the latter of whom were devoted to the 
cultivation of the sacred literature and learning, as well as to the teaching of 
religion and the performance of religious ceremonies as officiating priests. 
This class was characterized by the simplicity of their lives, and by a spirit 
of independence that arose from contentment with the bare necessaries of life ; 
and in this way they succeeded in maintaining their position in Hindu 
society. 

Commentaries.— All the commentaries on Hindu law that arc now extant 
were composed after the conquest of India by Mahomedans had commenced, but 
the Mitakshara and the Dayabhiga the two leading treatises of paramount 
authority appear to have been written at the request or under the patronage 

£ reigning Hindu kings. The view of secular law, taken by the commentators 
‘Instrates the wholesome influence exerted by the contact of one nation with 
iother. 

Conflict of law, and its reconciliation.—The commentators profess to 

xplain the law contained in all the Codes which are accepted to be equally autho- 
tative upon the theory, of their origin. I have already observed that they do not 
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lay down the self-same rules, there is therefore a conflict of law, which is admitted 
by some of the Codes themselves containing rules for reconciling conflicting texts, 
though such an admission is inconsistent with the theory of their divine origin. 
Manu says :—“ But when there is a conflict between two texts of Sruti, both are 
held to be law; for both are pronounced by the wise to be perfectly lawful.”! 
Yajnavalkya ordains,—“ But in the case of a conflict between two passages of 
Smriti, what is reasonable according to usage shall prevail.”* Another rule 


runs thus :—“ If two texts of Sruti or two texts of Smriti be inconsistent 


with each other, they are to be presumed to refer to different cases ; but if 
there be a conflict hetween a Sruti and a Smriti, the Sruti alone must prevail.” 
And Vyasa declares,—‘‘ Where a conflict is found between Sruti, Smriti and 
Puranas, there the Sruti is to be accepted as most authoritative; and in case of 
a conflict between the latter two, the Smriti must prevail.” With respect to 
civil law, cases of conflict between Sruti and Smriti are very rare, regard 
being had to the fact that the former does not deal with this branch of law. 
I have already told you that a rule of law may be inferred from Vedik pas- 
sages: and in such a case very great weight is attached to it; as an instance of 
this, I may mention that Nanda Pandita is constrained to concede the adoption 
of a son by a man having a real legitimate son, by reason of there being a 
Vedik precedent.* But there is another instance in which the scope of & 
Vedik rule is curtailed by passages of Smriti to a contrary effect. I have 
already referred to a Vedik passage cited by Báudháyana, which declares the 
incompetency of women to inherit; but there are many texts of Smriti recog- 
nizing the heritable right of the widow, the daughter, the mother and the 
paternal grandmother. And the commentators, instead of following the rule 
respecting the relative authority of the Sruti and the Smriti, reconcile the 
above conflict by holding that the Vedik text refers to women other than those 
expressly enumerated by the Smritis in the category of heirs. They appear 
to consider the special rules contained in the Smriti texts which are presumed 
to be grounded on revelation, to be of sufficient authority to control the opera- 
tion of the general rule laid down in the passage of the Veda. Conflicts 
between texts of the different Codes, however, are often found; and the 
commentators endeavour to interpret them so as to make them agree with one 
another, but where every description of device and ingenuity fails to achieve 
that purpose they try to reconcile them agreeably to the above rule by suppos- 
ing different cases or circumstances to which they are respectively applicabl-. 
Thus, for instance, there is a great divergence of opinion amongst the differe: ; 
lawgivers with respect to inheritance and order of succession; some of the:! 


? Manu, II, 14. ° Vyésa-Smriti, 1, 4. 
2 Yajnavalkya, II, 21. * Dattéka-Miménga, I, 12. 
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assign the foremost position to the widow in the order of succession to the 
estate left by a man dying without male issue, while others are not so favourable 
to her claim and either ignore or postpone her heritable right. The Mitak- 
shará reconciles them by holding that the rules unfavourable to the widow 
apply to the undivided coparcenary interest of a member of a joint or re-united 
family, and the others recognizing .her superior claim refer to the divided or 
separate estate of her husband. The Dayabhaga also reconciles them on the 
same principle but in a quite different way, the doctrine of survivorship being 
not recognized by its author: he reconciles these conflicting texts in a way 
already referred to, he maintains that the passages ignoring the widow's right 
of inheritance do not refer to the patni or lawfully wedded-wife, but to such a 
wife that cannot come under the definition of paini; and that those passages 
that seem to postpone her rights, do not intend to lay down the order of suc- 
cession but simply enumerate the relations that may become heirs. 

Positive law not within scope of Sdéstras, and classification of rules 
properly within it.—The Sastras or the sacred literature should properly speak- 
ing contain simply rales of conduct for the guidance of man; but they do deal 
with matters that are not so, but are statements of facts perceptible by the senses 
or mere narratives, from which no rule could be deduced. With a view to deter- 
mine the province of revelation, matters treated in the Sastras have been 
divided by writers discussing sacred literature into several classes. The proper 
object of the Sastras, according to them, is to teach of things that lie beyond 
the scope of human perception and reason. What men would do or refrain 
from doing of their own accord from purely human motives, need not be laid 
down in the Sastras. Where a precept enjoins men to do a certain thing, when 
no reason could be suggested for doing it, it is called, an uépatti vidhi or in- 
junction. When a precept forbids men to do what they may do under the 
natural impulses, it is called a nishedha or prohibition. But a precept regard- 
ing what men may or may not do, of their own accord, may come within the 
purview of the Sástras if it enjoins or forbids that act at a particular time 
or place or is directed to particular persons, such a precept is called niyama 
or restriction. There is another kind of precept called parisankhyá which, 
so far as its form is concerned, cannot come within the proper scope of the 
Sástras, but which may by implication suggest a rule that may properly be 
Jaid down in the Sástras. As for instance, ‘“ Man shall eat the flesh of the 

ive clawed animals.” This cannot be an utpatti vidhi, for men may do the 
ame of their own accord; nor can it be a niyama, as no time or place or 
person is specified when or where or by whom the precept is to be complied 
ith. But it may be construed to imply that man shall not eat the flesh of 
my other clawed animal than the five specified ones; and it is construed to 
ntend the prohibition sq that it may not be considered to be useless. When the 
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Săstras lay down a precept which is neither an utpatti vidhi, nor a nishedha 
nor a niyama nor a pansankhyd, or a precept which embodies any such rule 
when it has already been declared in another precept or, may be deduced from 
another precept, it is called an anuvdda or ‘recital’! or superfluous precept 
that need not have been laid down in the Sistras. Rules again that may 
otherwise be deducible, are included in the category of anuvdda, if con- 
tained in the Sastras. 

Mitdksharg on this point.—The commentators hold that the S&stras in 
so far as they deal with ‘litigation’ or positive law, are generally anuvdda or 
superfluous, ‘ reciting’ or embodying rules that are not grounded upon the 
sacred authority of the Sastras, but are based on popular customs and usages 
depending upon the feelings of the community and its sense of utility or of 
right and wrong. Thus the Mitéksharé in the course of a discussion relating 
to the purport of a text of Manu, remarks—“ In this text there is no prohibi- 
tion of what might otherwise take place; but it is a recital of that which 
is demonstratively true: for most texts, cited under this head, are mere 
(anuvddas or) recitals of that which is (loka-siddha or) notorious to the 
world.”* The Viramitrodaya also, another commentary of the same school, 
explaining and supporting the doctrine of the Mítákshará, makes a similar 
observation while meeting an adverse argument, thus :—“ For it is admitted 
by all the commentators that the sacred Institutes in so far as they deal 
with litigation or jurisprudence mainly consist of anuvddas or superfluous 
precepts embodying matters derived from profane authority ”3 of human 
reason and so forth. Thus the commentators introduce an advanced view of 
jurispradence and in a manner modify, if not give up, the’ theory of the 
divine origin of positive law; for, according to their view, even if there had 
been no revealed law, the same rules would have been recognized “by the 
people. And these lawyers explain the reason why positive laws have been 
incorporated in the Codes, by saying that they were intended to guard: the 
unthinking from falling into error.® 

Its advanced ideas, division of rules into mandatory and directory. 
—Again in the opening Section of the Chapter on inheritance, the Mitakshara 
enters into a lengthy disquisition as to the origin of the institution of property.’ 
There are several texts in the Smritis relating to the lawful modes of acquisi- 
tion of property: Gautama prescribes the different modes of acquiring owner- 


2 Colebrooke in his translation of the Mitéksharé and the Déyabhaga, uses the wor 
recite or recital where anuvdda has been used,in the original. 
2 Colebrooke’s Mitakshara, I, 4, 14. 
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ship, of which some are declared common to all the castes, and others peculiar 
to one or more of them ;! and Manu also lays down that there are seven modes 
for acquiring property.® There are again passages in the Codes declaring it 
unlawful for a Bréhmana to acquire property by a blameable act. And from 
these texts it is contended that the institution of property, owes its origin to 
the sacred Institutes. But the Mitékshar4 refutes the argument, and concludes 
that the notion of property is entirely based upon the profane authority of 
popular recognition and practice. One of the reasons assigned for that con- 
clusion is worthy of special notice ; it is argued that the theory of the notion 
of property being founded upon the sacred institutes cannot reasonably be 
maintained, because the institution of property is seen among inhabitants of 
Mlechcha or barbarous countries, who are ignorant of the rules of the sacred Codes, 
bearing on that subject. This illustrates the salutary influence exerted on 
the advancement of man, by the close contact of different nations with one 
another. The view taken by the Mitéksharé on the subject of property is, 
that it may be acquired in the modes recognized by popular practice; and as 
regards the restrictions laid down in the passages of law, they are intended for 
spiritual purposes, that is, a man acquiring property in contravention of the 
restrictions imposed by the Sastras incurs sin, but his ownership therein arises, 
if the means of acquisition is lawful according to popular practice. And the 
Mitaksharé goes so far as to maintain that even a religious ceremony performed 
with wealth acquired in contravention of the rules. propounded by the Sastras 
is not on that account vitiated; the person performing it, is entitled to the re- 
ligious merit flowing from it, though he may be tainted with demerit on account 
of his gaining the wealth in an improper mode.* Thus you will observe that 
the rules laid.down by the Institutes while dealing with jurisprudence are not 
all obligatory in a legal point of view; some are considered to be of mere 
religious obligation. The commentators of both the Schools draw a distinction 
between rules of legal and of moral obligation: the well-known doctrine of 
factum valet which is by some erroneously considered to be peculiar to the 
Déayabhaga school, is only an exposition given in that treatise of the most im- 
portant principle for distinguishing rules that are merely directory or 
recommendatory from those that are imperative or mandatory. The commentators 
also have not always kept in view the distinction, but have often blended 
together rules of different kinds without intimating their nature and character, 
and have thus left to our Courts of justice the somewhat difficult task of 


1 Gautama, X, 39-42; cited in Mitakshar4, 1, 1, 8. 
* Manu, X, 115; cited in Mít., 1, 1. 16. 
$ Mítákshará, 1,1, 9. 
* Colebrooke’s Mítákshará, 1, 1, 10. 
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differentiating between them. The subject is of very great importance, and I 
shall deal with it at length in a subsequent lecture. 
Sacred law and popular feelings.—Another principle of very great im- 
portance is enunciated by the Mitdksharaé, namely, that popular prejudice or 
change of usage overrides a rule of law laid down in the sacred Institates. In 
dealing with the subject of partition after the father’s decease, the Mitakshara 
notices several passages of law ordaining unequal distribution of property 
amongst brothers and allotting a larger share to elder brothers ;! but it explains 
them away thus :—True, this unequal division is found in the sacred ordinances ; 
but it must not be practised, because it is abhorred by the world; since that is 
forbidden by the maxim—“ Practise not that which though legal is abhorred by 
the world, for it secures not celestial bliss :” just as the practice of offering 
bulls is shunned, on account of popular prejudice, notwithstanding the injanc- 
tion “ Offer to a learned guest a bull or a large goat ;” and as the slaying of a 
cow is for the same reason disused, notwithstanding the precept “ Slay 
a barren cow as a victim consecrated to Mitra and Varuna.”%—And in support 
of this view, is cited the following passage of Smriti-Sangraha,—“ As the 
duty of appointment to raise issue, and as the slaying of a cow for a victim, 
are now disused, so is partition with deductions in favour of elder brothers.”® 
The author of the Déyabhaga, also, while dealing with the same subject refers 
to usage and to altered state of feelings, as the ground for maintaining equal 
distribution of patrimony amongst brothers.4 It should, however, be observ- 
ed that what is maintained by both the leading Treatises is, that unequal 
distribution cannot be enforced as a matter of legal obligation, but parties 
concerned are not prevented from making an unequal partition if they agree to 
do so.® 
à Mitéksharé and Déyabhéga not speculative.—The above principle laid 
down by the Mitaéksharé, and impliedly adopted and followed by the Dayabhaga, 
as well as the manner in which the point for consideration has been dealt with by 
them, deserve special attention, asshowing that theauthors of the two leading trea- 
tises did not give merely theoretical exposition of the law such as is contained in 
the sacred Institutes but also noticed the change, if any, in the state of society, 
requiring the modification of any rule of law: their treatises were not spe- 
culative, but practical commentaries on law. It follows therefore that if 
we find that these commentators dealt with any branch of law intimately 


2 Colebrooke’s Mitékshar4, 1, 8, 
2 Colebrooke’s Mitakshar§4, 1, 3, 
s Ibid, 1, 3, 5. 

* Déyabhdga, 8, 2, 27. 

* Déyabhiga, 3, 2, 26. 
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connected with social usages, without noticing any change in them, we shall 
be perfectly justified in assuming from their silence, that the usages did con- 
tinue to exist at the time they flourished. 

Mitéksharé on sonship.—With these preliminary observations let us pro- 
ceed to examine how the law of sonship has been dealt with in the commentaries 
of Hindu law. Of these the Mitéksharaé occupies the pre-eminent position and 
is universally accepted as a work of the highest authority by all the schools 
except that of Bengal where it yields to the Dayabhéga on those points in 
which they differ. It professes.to be a commentary on the Institutes of 
Yajnavalkya; but you must not suppose that the commentator confines his 
attention only to that Code and merely gives an exposition of the law such as 
is contained in it. For what he really does is that he follows the arrangement 
of the subjects as in Yajnavalkya’s Code, but that while interpreting the text 
af it, he notices passages of Manu and other sages dealing with the same 
subject, reconciles them when they are at variance with one another, and 
deduces rules of law from a consideration of the different Codes that are 
noticed; so that the law laid down in the Mitakshara is not based upon Yayna- 
valkya’s Institutes alone, but may be set forth as a body of rules deducible from 
the sacred Codes that are accepted as the sources of law. With regard to the 
subject of sonship, the Mitakshara, first of all, deals with the circumstances 
in which a wife’s son becomes Dvyaémushyayana or son of two fathers, that is 
to say, of the begetter and of the husband ;! and then goes on to explain the 
text of Yajnavalkya describing the twelve descriptions of sons, and in doing 
so, it refers to rules laid down by other sages. After having described them, 
the author discusses their rank and relative rights, their status in the adoptive 
family, and their right of inheritance from their legal father and his relations.? 
Thus it appears that all the twelve kinds of sons were recognized ; and tfs 
is not a word said in this part of the work, about any one description being 
obsolete or prohibited. But I have already drawn your attention to a passage? 
in which the duty of appointment to raise issue is represented as being disused. 
That, however, appears to relate to compulsory appointment of a widow to 
raise offspring to her sonless deceased husband. For the view, which is put 
forward by Dhareswara who appears to have been accepted as an authority 
before the Mitékshar4, of the widow’s right to inherit the estate of her husband 
dying without male issue, was that she could succeed to her separated husband 
provided she were willing to accept the appointment to raise up issue to her 

isband, but not independently of that consideration. The Mitaksharé, 


1 Colebrooke’s Mitdékshar4, 1, 10. 

2 Colebrooke’s Mitakshara, 1, 11. 
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however, refutes this position; but the course of the argument advanced by it! 
shows that the usage did exist at the time, the work was composed. 

Mithil4 School_—The commentators of the Mithil4 School or rather 
the Mithil& branch of the Mit&kshar& School, also, deal with the law on the 
subject of sonship without noticing any change of the early usages recorded 
in the Institutes. Mithil4 or Tirabhukti (modern Tirhoot) was a great centre 
of learning from the earliest times down to the latest period of the Hindu 
kings. It was here that Yajnavalkya flourished and taught his Institutes, to 
which the greatest respect is paid by the Mitaéksharé school: and the Bréhmanas 
of Bengal originally used to resort to that seat of learning for education 
before Nadiya, and later on Vikrampur, in lower Bengal, became celebrated 
centres of learning. l 

Viváda-Ratnákarąa of Chandesvara, on sonship.—One of the prin- 
cipal works on law, respected in that school is the Viváda-Ratnákara 
compiled by Chandesvara the minister of Harasinha Deva a king of 
Mithilé. He appears to have flourished in the beginning of the fourteenth 
century, as in the peroration of the work, he says that he had performed the 
ceremony of Tuldé-pirusha or the distribution of his own weight of gold 
amongst Bréhmanas, in the year 1238 of the Saka era, which corresponds 
to 1315 A. D. The work does not profess to be a commentary on any particular 
Code, but is a regular digest of the law. The author deals with the subject 
of sonship in eighteen consecutive parts of his treatise? I have already told 
you that sonship is treated by the sages as part of the law of inheritance; the 
same method is followed also by the commentators. Accordingly the author 
introduces the subject by discussing the relative rights of inheritance, of the 
different descriptions of sons; then defines separately thirteen kinds of sons 
including the son by a Sudra wife, as one; next discusses the circumstances 
under which a wife’s son belongs to the husband or to the progenitor or to 
both; then considers the effect of the texts declaring sonship of @ fraternal 
nephew and the co-wife’s son; next, notices the passages laudatory of the 
spiritual efficacy of the possession of a son; and lastly, deals with the subject 
of ‘censured sons.’ But all that he says under this concluding part, is that a 
son brought forth by a widow not duly appointed, is not entitled to the estate 
of the woman’s husband, and that a son begotten by one man on another’s 
wife belongs to his natural father if he paid the Sulka or price to the husband. 
Thus we find that all the twelve descriptions of sons were recognized at that 
time, and if there were any alteration in respect of the usages relating t 
sonship, we should expect it to be noticed by the author who from his positior 


2 Colebrooke’a Mit&kshar á, 2, 1, 15-19. 
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as the minister of a reigning king was likely to be informed of the actual state 
of society. : 

Vivdda-Ohintamani of Vadchaspati Misra on the same.—The Viváda- 
Chintémaniis a later commentary of the same school, composed by Vachaspati Misra 
a Pandita of yaried learning. The want of English version of an original treatise 
accepted as authoritative by the Mithila school had been long felt, and was at last 
supplied by an eminent Indian lawyer who spared no pains to master the law litera- 
ture of his own country, and took so much interest for the promotion and ad- 
vancement of legal learning as to make the princely gift to found this chair for the 
cultivation of Indian law. The Vivéda-Chintémani being the later work and as 
such embodying the essence of the earlier treatises was selected by him for 
translation. In this commentary also, all the different kinds of sons are recog- 
nized without a single exception. The author cites the texts of Yama, Narada, 
Manu, Baudhdyana, Devala, Vishnu and Yajnavalkya, relating to the twelve de- 
scriptions of sons ;! discusses their rights of inheritance and relative position ; and 
endeavours to reconcile the almost irreconcileable rules propounded by the differ- 
ent sages in respect of the rights of several kinds of sons, by supposing the 
superiority and the inferiority assigned by different sages to the same descrip- 
tion of son to be due to his possession or otherwise of excellent qualities? In 
another part of the work, he deals with the propriety of the gift of a son and 
of an only son, and with the power of a woman to adopt. But the author does 
not anywhere in this work intimate that any part of the early usages of sonship 
was obsolete at his time; so we may he justified in concluding from the tenor 
of the work that the usages did exist in its entirety. 

Déyabhiga.—Let us now turn to the commentaries of the Bengal 
school, and see how the law on the subject under digcussion has been dealt 
with in them. JimitavA4hana, the author of the Dayabhaga, is the founder of 
this School which appears to be far in advance of the other schools as regards 
the development of legal ideas relating to inheritance, that Hindu law ever 
attained. The precise age at which this celebrated commentator flourished is 
entirely uncertain ; but it appears to be beyond any doubt that it cannot be later 
than the thirteenth century. He appears to refute the doctrines propounded 
by the Mítákshará without, however, mentioning the name of that treatise or 
of its author. Regard being had to the practice of the Hindu Panditas, this 
circumstance may justify the supposition that he was either a contemporary of, 
-r not much later than a century from, Vijnanesvara the author of the Mit&k- 
shara. From a comparison of the legal views contained in the two treatises, 

student of comparative jurisprudence would feel no hesitation in pronouncing 


* See Lecture II, pages 60—64. 
* P. C. Tagore’s Vivdda-Chintéamani, pages 278-288 ; (Madras Edition). 
° Ibid., pages 72-76. 
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the Dayabhaga to be a later work than the Mítákshará ; the juridical notions 
by which the former is distinguished from the latter, mark a later stage of 
development in the growth of legal conceptions. One of the learned predeces- 
sors in this office is inclined to fix the beginning of the fifteenth century as 
the age of Jímútaváhana.! But it is open to the criticism that had he been 
so much later in point of time than Vijndnesvara he would have no objection to 
mention the name of Vijnanesvara or his work, whose doctrines, he is univer- 
sally admitted to refute. The Dayabhaga is not, like the Mitakshara, a 
commentary on any particular Institutes, but it is a digest of the law of 
inheritance, such as is, according to its author, laid down in the Institutes of 
Manu and other sages. 

It recognizes twelve kinds of sons.—The Déyabhiga treats of the subject 
of sonship in the same manner as the commentaries mentioned above.* He opens 
the subject with a discussion of the relative rights of a real legitimate son and an 
appointed daughter; and then proceeds to discuss the rights of the subsidiary sons 
in competition with a real legitimate son. He cites the text of Devala, declar- 
ing the right of a subsidiary son to a third share when co-existing with an 
aurasa son, and two conflicting passages from Manu one of which gives to the 
Kshetraja son a sixth or a fifth share, and the other declares the real legitimate 
gon to be entitled to the entire patrimony to the exclusion of the secondary sons 
who are entitled to maintenance only; and reconciles these rules by holding them 
to relate respectively to the superiority or inferiority of the caste of the subsidiary 
sons, in comparison with that of the father and of the real legitimate son. 
He also notices the distinction between the twelve sons, based upon the right. 
of inheritance from the father alone, and that from him as well as his relations; 
and concludes by laying down the rule of distribution between a true son and 
the son of the wife produced without due authority. I give you these parti- 
culars because they clearly show that the usage of twelve descriptions of sons 
was fully recognized when the author flourished. 

The Smriti-tattva of Raghunandana Bhattdchéryya who is 
sometimes cited as Smfrta-Bhattachéryya, is another work respected as 
authority in Bengal. Its author appears to have flourished in the middle of 
the sixteenth century. This treatise, also called the Astavinsati-tattva, by 
reason of its being divided into twenty-eight books, deals mainly, with ritual. 
One of the books, called Dayatattva, however, treats of the substantive law 
of inheritance. The book is an abridgement of the doctrines of Jimitavdéhane 
and is an excellent compendium of his treatise, although on a few point 
Raghunandana has differed from his master. But as regards the twelv 


1 Sarvadhkéri’s Tagore Lectures, pages, 400-408. 
2 Dayabhaga, ch. X. 
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descriptions of sons he appears to follow the founder of the school without any 
indication of dissent. He refers to the texts of Devala and Manu respecting 
the relative rights of the twelve kinds of sons,! and adopts seme of the rules 
laid down in the Dayabhaga. But it ought to be mentioned here that this 
commentator while dealing with marriage, says that the intermarriage between 
the four different tribes should be avoided in this Kali age, and in support of 
this view he cites two passages from two minor Puranas, namely, Vrihan- 
néradiya Purána, and Aditya Purana, enumerating practices that are to be 
shunned in this age; one of them being, the having of sons other than the 
real legitimate son and the Dattaka son. These passages are interesting and 
useful in many respects, and so I give them here in extenso. 

Vrihan-néradiya Purdna on practices to be shunned in the Kali 
age.—The passage of the Vrihdn-naradiya Purána runs as follows :—‘ The 
passing of the sea in a ship; the necessity of carrying a waterpot; the 
marriage of a twice-born man with damsels not of the same class; the 
procreation of a son by a man on the widow of his brother; the slaughter of 
cattle in the entertainment of a guest; the repast on flesh meat at funeral 
obsequies; the adoption of the third order of life, or the retirement toa forest; the 
gift of a damsel already given, to another bridegroom over again; the continu- 
ance of studentship for a very long time; the human sacrifice; the horse sacrifice; 
walking on a pilgrimage with intent to die; and the slaughter of a cow as a 
victim at a sacrifice: the wise declare that these practices though lawful should 
be avoided in the Kali age.” 

A’ditya-Purdna on the same.—The extract from the Aditya Purana, which 
Raghunandana quotes from Heméadri and the Pardsara-Bhashya, stands thus :— 
“ Studentship continued for a very long period; the necessity of carrying a 
waterpot; the procreation of a son by the husband’s brother; the gift in 
marriage of a damsel once married; the marriage by the twice-born men 
of damsels belonging to a different varna or tribe; the killing in self-defence 
of a Bréhmana in a lawful fight ; the adoption of the third order, or retirement 
to a forest, though enjoined by law; the reduction of the period of pollution, 
by reason of the virtuous conduct or the scriptural learning of a person; the 
performance of expiation. by a Bréhmana, extending to death; the pollution 
arising from association with sinful men; the slaughter of cattle in honour of 
eminent guests; the having sons other than the aurasa or real legitimate son 
and the dattaka or given son; the eating by a twice-born householder, of food 

iven by the following men of the Sudra class, namely, a slave, a cowherd, 
family friend, and a cultivating servant remunerated by half the produce ;3 
oing out on pilgrimage to a very distant place; the cooking by Sudras 
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* See Mann, IV, 258. 
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of food- for Bréhmanas and others; self-immolation by a fall from a precipice or 
by burning; suicide by a man of extreme old age, and others; et cetera: these 
lawful practices have been, with intent to protect the people, prohibited after 
deliberation by the learned in the beginning of the Kali age; and a resolution 
of the virtuous has as much legal force as a revelation.” 

Viramitrodaya on sonship.—Let us now turn to the other commentaries of 
the Mitakshara School to see how the law of sonship has been dealt with in them. 
Amongst these, the Viramitrodaya of Mitra Misra occupies a pre-eminent 
position ; and has been held by the Privy Council to be a Treatise of high 
authority at Benares, and properly receivable as an exposition of what may 
have been left doubtful by the Mitakshara, and declaratory of the law of the 
Benares School.! The author was later than Raghunandana whom he cites, 
and appears to have flourished towards the close of the sixteenth or the begin- 
ning of the seventeenth century.4 He deals with the subject of sonship in 
the same way as in the Mitaéksharé. He discusses the definitions of the twelve 
descriptions of sons more copiously, by citing texts of different sages, bearing 
on the subject; enters into the question of the widow's capacity to adopt; and 
deals with the status and heritable rights of the twelve kinds of sons.’ Al- 
though the author in the course of his work refers to several commentaries 
in which the doctrine of the propriety of only two kinds of sons in the Kali 
age is maintained; yet he passes over that point in entire silence. But he 
makes a certain observation of an analogous though somewhat different cha- 
racter, while dealing with the subject of unequal distribution of paternal 
wealth amongst brothers. He maintains the same view as is put forward in 
the Mitakshara, and supports it in the same way, but sets forth an additional 
authority in favour of it. He argues that the practice is one which should be 
shunned in the Kali age; and in support of this proposition he quotes the 
following passage from the Adi-purana one of the minor Puránas: “The re- 
marriage of a woman once married, specific deductions for elder brothers, the 
slaughter of a cow, appointment on a brother’s widow, and the necessity of 
carrying a waterpot (by a student:) these five should not be practised in the 
Kali age.’* It should be observed that this passage specifies five practices only 
as being what should be avoided in this Kali age; and marks the origin of 
the theory, although gradually the list of the things to be shunned has been 
added to and enlarged. But what deserves particular notice is that although 
the author refers to the practices to be avoided in this age, yet he fully de- 
scribes the twelve kinds of sons, and their rights and status, without mentioning 


2 Giridhari Lall Roy v. The Bengal Government, 12 Moore’s I. A., p. 448. 
2 Sarvddhikari’s Tagore Lecture, p., 404. 

* Viramitrodaya, Ch. II, Pt. II, pp. 100-130. 
* Viramitrodaya, translation, p. 61. 
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a word to intimate that any description of son has become obsolete or should 
not be recognized as being unsuitable to the present age. | 
Kamalakara’s Vivdda-Tandava and Nirnaya-sindhu.—Kamalékara 
Bhatta is another commentator of the Benares School; he is the author of 
the Nirnaya-sindhu a book on ritual, and of the Vivdada-tandava a work on 
jurisprudence. He is considered as an authority by the Benares and the 
southern School, not so much in legal matters as in questions of ceremonial ; 
where he occupies the same position as Raghunandana does in Bengal; 
and his work on ritual is extensively read by the priestly class of the 
North-West and the Marhatta country. Kamaldikara is later than Raghunan- 
dana, whom he often cites in his work on ritual, and appears to have 
flourished in the beginning of the seventeenth century; for he himself 
states in the peroration of the Nirnaya-sindhu that it was finished in 
the year 1668 of the Sambat era which corresponds to 1612 A. D. The 
author deals with the subject of primary and secondary sons in his Vivdda- 
tandava,! and having explained their descriptions as given in Yajnavalkya’s 
text, refers to the passage of the Aditya-puraéna cited by Heméadri, which 
says that sons, other than the real legitimate and the Dattaka should not be 
recognized in the Kali age. He admits the authority of this rule, but observes 
that as the appointed daughter’s son is declared equal to the awrasa son, and as the 
purchased son, the self-given son and the son made are similar to the Dattaka son, 
these also are recognized in the Kali age, and in support of this conclusion, 
he refers to Vrihaspati’s text? which condemns only the Kshetraja and the other 
sons by operation of law. According to this writer therefore, six descriptions 
of sons are recognized in the present age, namely, the real legitimate son, 
the appointed danghter’s son, the Dattaka son, the son bought, the self-given 
son, and the Kritrima or son made; and he purports to discuss the relative 
rights of these. In his Nirnaya-sindhu also, he refers to that passage of the 
Aditya-purdéna, relating to the reduction of the number of sons in the Kali 
age, but he does not appear to take that passage literally, as recognizing two 
descriptions of sons only. He does, no doubt, observe, while enumerating the 
relations who are competent to perform the sr4ddha ceremony, that although 
the word son signifies any one of the twelve descriptions, yet in the Kali age 
it is to be confined to the Aurasa and the Dattaka only in consequence of the 
other kinds being prohibited by the Aditya-purana cited in Hemédri’s work ;° but 
e goes on to say that the eleven descriptions of subsidiary sons are competent 
perform the exequial ceremonies, only in default of a real legitimate son, 
.andson and great-grandson; and cites a different rule laid down in the 


3 Manusoript copy of Sanskrit College Library, pp. 122-128. 
2 Lecture ii, page 65. 
° Nirnaya-Sindhu, Bombay Edition of 1888, p. 321. 
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Prithvi-Chandrodaya, namely, that the culpable sons, such as the unmarried 
danghter’s son, the secetly-born son of the wife, and the son of the twice-married 
woman are competent to perform the sraddha ceremony, also in default of the 
widow wha is preferable to them in this respect! Again when dealing with 
impurity occasioned by death or birth, he observes that in the case of the given, 
the purchased, the made and other sons, the period of pollution extends to 
three nights and not to ten days.* The manner in which the subject has been 
dealt with, shows that the matter was in an unsettled state. And this is 
exemplified by an inconsistency of the author, found in the Vivada-Tandava ; 
he says that he omits to consider the distribution of property amongst sons 
belonging to different tribes, upon the ground that marriage of a twice-born 
with a damsel of a different tribe has been prohibited by the Aditya-purdna as 
cited in Hemédri’s work,’ but later on he discusses the rights of the son of a 
twice-born by a Sudra wife.* 

Nanda-Pandita’s Kesava-Vaijayantiim Another distinguished writer-who 
flourished in Benares at about the same time, was Nanda Pandita, who is famous 
as the commentator of the Institutes of Vishnu, and as the author of the Dattaka- 
Mimansa the well known Treatise on Adoption. But the law of adoption has 
been dealt with so differently in the two works, that a doubt might very well 
arise as to the identity of their authors, if it were not otherwise established. 
I shall at present confine my remarks to his commentary on the Code of Vishna, 
denominated Kesava-Vaijayanti, which according to his own account, was 
composed in Sambat 1679, corresponding with 1623 A.D. While commenting 
on the fifteenth chapter of the Code, which deals with the law of sonship, he 
gives a full and elaborate exposition of the twelve descriptions of sons and 
their rights, by citing texts from other Codes, bearing on the subject, and 
reconciling them when conflicting. ‘So that it can by no means be contended 
that his work is a mere speculative gloss on the text of Vishnu’s Code; but 
on the contrary it appears to be a regular digest of law, though mainly based 
upon that particular code which it purports to elucidate, in so far as the 
arrangement of the subjects dealt with, is concerned. The author does nowhere 
intimate that any portion of the ancient usages of sonship has ceased to 
be recognized at his time. And, from the manner in which the twelve kinds 
of sons have been described and their relative rights discussed, it is impossible 
for the reader to believe that the law as understood at the time the writer 
flourished, did not recognize ten out of the twelve descriptions of sons, whose 
status has been so minutely discussed by him. It appears to be exceeding ' 


2 Nirnaya-Sindhu, Bombay Edition of 1883, p. 324. 

2 Ibid, p. 452. 

® Vivdda-Tandava, Sanskrit College manuscript copy, p. 122. 
* Ibid., p. 129. 
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strange that the anthor does not in this commentary make any allusion 
whatever to those somewhat novel rules that he professes to deduce from 
certain minor Codes of law, in his treatise on adoption. This commentary was 
composed under the patronage of Kesava alias Tammasé Nayaka a king of 
Karnata (modern Canara) in the Deccan. The author does not appear to have 
been a practical lawyer or administrator of justice, but he was a distinguished 
Pandita of Benares, patronized by the prince after whom the commentary was 
called. 
His Dattaka-Miméns4.—The Dattaka-Miménsa of Nanda Pandita is 
a later composition than his commentary on Vishnu’s Code!; and the author 
seems to have become wiser when he compiled that special treatise on adoption, 
as it contains rules and restrictions that had never been thought of by any 
lawyer that flourished before, nor even by himself when writing the Vaijayanti. 
With respect to the twelve kinds of sons, he says? that although in default of 
male issue eleven descriptions of substitutes were ordained by ancient law, yet 
in this Kali age only the aurasa and the dattaka sons are recognized ; because, 
says he, Vrihaspati declares that the powerless people of modern times are 
incompetent to affiliate the divers descriptions of sons like the ancient sages, 
and because Saunaka forbids other sons than the aurasa and the dattaka in 
the text, —“ The recognition of sons other than the datta and aurasa.” But 
he adds that the word datia in Saunaka’s text is to be understood to include 
the Kritrima also, because Pardsara, who proposes to lay down the law for 
the Kali age, ordains—‘ Sons are aurasa, kshetraja, datta and kritrima.” 
This text does, however, clearly recognize Kshetraja or the appointed wife’s son ; 
but Nanda Pandita, in his usual way of putting forward constructions sup- 
porting his foregone conclnsions, maintains that the word kshetraja in the above 
text is intended as an epithet of aurasa. You will observe that he does not 
rely upon the passage of the Aditya-purana, which is not even referred to by 
him, but he bases his conclusion upon an exactly similar rale couched in the 
same words, which is attributed by him to Saunaka, who is supposed to bo 
the compiler of a Smriti or a body of revealed law, called after him. Although 
Nanda Pandita appears to recognize in the opening section of his work, only three 
descriptions of sons, namely, the aurasa, the dattaka, and the Aritrima ; yet later 
on, he deals with the son of a twice-married woman in the same manner as if he is 
one of the descriptions recognized in the age about which he is writing.’ This 
liscloses that the novel theory regarding sonship in the Kali age was different 
rom practice, and the anthor was unconsciously betrayed into the inconsistency 
F dealing with an usage which existed in society, but which was attempted to 
> ignored. . | 
2 Dattaka-Mímánsá, vii, 29. * Dattaka Mimánsá, IV, 64-74. 
3 Dattaka-Mímánsá, I, 64-68, 
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The institutes of Pardsara—is considered to be of the highest au- 
thority in this Kali age; but it treats of only Achára and Prayaschitta, 
or rules relating to ceremonies and penance, and does not deal with 
jurisprodence at all. I have already told you that the sages deal with the 
subject of sonship as part of inheritance which is entirely omitted in this work. 
There are, however, a few passages in which some descriptions of sons are in- 
cidentally alluded to, one of which has been cited by Nanda Pandita. All these 
passages may be usefully cited here, since they show that Nanda Pandita has dis- 
cussed the subject more like a special pleader than a fair commentator :—“ If seeds 
be carried either by a stream or by wind unto the soil of a person’s field, and a 
crop is yielded by the field so sown, the crop will belong to the owner of the 
soil, not to the person who owned the seeds. Similar thereto are the two 
descriptions of bastard sons, both begotten on another’s wife; they pass by 
the names of Kunda and Golaka. The bastard is a Kunda, if the woman's 
husband lives; it is Golaka if begotten after his death. A son is either an 
aurasa or son of the body; or a kshetraja or the appointed wife’s*som; or & 
daita or one obtained by gift; or a &ritrima or son made. If either the 
father or the mother gives, the same is called a given son.”! There cannot be 
any doubt on perusing these texts together, that the sage does recognize the 
Kshetraja or appointed wife’s son. Further on, he clearly appears to sanction 
also the Paunarbhava or the twice-married woman’s son in the Kali age, in 
the following text:—‘‘ When her husband is missing, or is dead, or has re- 
nounced the world, or is impotent, or has been degraded by sin,—on any of 
the said five calamities befalling a woman, law has ordained another husband 
for her”? Thus, although the sage does not profess to deal with the subject, 
yet conceding that he, intended in the above passages to treat of, the law of 
sonship in the Kali age, we find five kinds of sons recognized by him. You will 
bear in mind that he is one of the sages enumerated by Y4jnavalkya as com- 
pilers of law. Yet it did not occur to the author of Mitékshar& while dealing 
with sonship, that he had laid down any different rule for the present age. 

Madhavacharya’s commentary on the same.—MAadhavacharya, how- 
ever, in his celebrated commentary on the Institutes of Pardsara, called the 
Parasara-madhava or the Pardsara-bhishya, explains the first of the above 
texts as illustrative and indicating the twelve descriptions of sons enume- 
rated by other sages; and the second text recognizing the re-marriage of 
women as referring to other ages and not to the Kali age in which that 
practice is to be avoided according to a passage of the Adi-purdna cited 


1 Pardésara-Smriti, IV, 20-22 ; See K. K. Bhattacharyya’s Translation, p. 21. 
* Pardsara, IV, 28; See Translation, p. 22. 
® Parésara-Mfdhava, Asiatic Society’s Sanskrit Edition, vol. II, p. 37. 
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by him.’ This latter explanation appears to be quite inconsistent with the 
declared object of the Institutes of Pardsara, for he professes to prescribe the 
laws suited for the Kali age.* 

Aparérka.—The earliest work, noticing the text of Saunaka, sanction- 
ing only two descriptions of sons for the present age, upon which the 
Dattaka-Mimansa relies, is the commentary of Apararka who appears to have 
been a king of Concan in the Deccan, and flourished in the twelvth century. His 
work though cited by later commentators has not been accepted as special 
authority in any of the Schools. In his exposition of the law relating to sonship 
in this age, he follows the rule of Saunaka. 

Dattaka-chandriké and other works on adoption.—The Dattaka- 
chandriké and other special treatises on adoption follow literally the au- 
thority of the passages recognizing two descriptions of sons only in the present 
age, and maintain that the Dattaka is the only secondary son that may now be 
affiliated. 

Vyavahaéra-Mayukha of Nilakantha.—Another writer of note who 
flourished in the seventeenth century was Bhatta Nilakantha belonging to 
a learned Bhatta family, the founder of which came from the Deccan 
and settled at Benares. He was the first cousin of Kamalakara the au- 
thor of the Nirnaya-sindhu which I have already noticed. By command 
of Bhagavanta Deva a chief of Bundelkhund, Nilakantha composed a work 
called Bhagavad-Bhashkara after the name of his patron, consisting of twelve 
books named Mayúkha of which eleven are devoted to religions and cere- 
monial subjects, and one denominated Vyavahéra Maytkha deals with liti- 
gation or jurisprudence.* This writer does not appear to have been con- 
nected with the administration of justice, but a learned Sanskritist well- 
versed in the Institutes; and, like Raghunandana and Kamaldkara was 
regarded as an authority not so much for the book on law as for the books 
on religions matters that were very useful to the Bráhmanas of the Mahomedan 
period. However, his Vyavahdra-Mayikha, came to be regarded as an 
authority concurrently with the Mitékshara, by the Mahdrashtra Bréhmanas of 
the Bombay Presidency, the original seat of the family from which the author 
was descended. While dealing with the subject of sonship, he cites the text 
of Yajnavalkya describing the twelve kinds of sons and explains aurasa, putrika- 
putra and kehetraja sons, but adds that the secondary sons other than the 
Jattaka are to be avoided ta the Kali age, and then quotes without naming its 

athor the passage prohibiting the recognition of sons other than the real 


1 Parásara-Mádhava, Asiatic Society's Sanskrit Edition, Vol. II, p. 45. 
2 Pardsara-Smriti, ch. I, verses 2 and 24. 

3 See Sarvadhikari’s Tagore Lectures, p. 381, et. seq. 

* Y. N. Mandlik’s Hindu Law, Introduction, p. lxxiv, et seq. 


102 SOURCES OF LAW, COMMENTARIES AND THE TWELVE KINDS OF SONS. 


legitimate and the dattaka or given, which may be ascribed either to Saunaka 
or to the Aditya-purdna.! Having premised the subject in the above manner 
he goes on to consider at length the rules relating to the Dattaka or given son 
only. It may be observed here that this author does not appear to give effect 
to the prohibition of intermarriage between a man of a superior caste with a 
woman belonging to an inferior tribe, since he deals without any comment 
with the mode of partition among sons of the same person by his wives belong- 
ing to different tribes.* Hence it may be presumed that he did not accept 
the Aditya-purana as an authority upon matters therein declared to be unsuit- 
able to the Kali age. But it is remarkable that a commentator of Hindu law, 
the principal sources of which are admittedly the Institutes of the sages, 
recognizing the twelve descriptions of sons, should maintain that only two kinds 
of sons are to be recognized in the Kali age, without setting forth the authority 
upon which this conclusion is founded, especially when it is opposed to the 
exposition of the law in the earlier qgmmentaries composed in this very 
Kali age. 

Smriti-Chandriké.—Let us now proceed to examine how the subject has 
been dealt with in the works that are regarded as authority by the Dravira 
School prevailing in the Madras Presidency. The foremost and the earliest of 
them is the Smriti-Chandriké of Devénanda Bhatta a work which is cited 
by most if not all of the later commentators, a fact evidencing that great 
respect was shown to it. The author appears to have flourished in the thir- 
teenth céntury,> but very little of his life is known.t While dealing with 
the rights of the secondary sons, this author cites the texts of Manu describing 
them, offers some comments, and then adds: ‘ The secondary sons thus de- 
scribed were all recognized as sons in other ages, in the Kali age the Dattaka 
alone is recognized: since by the passage—‘ The recognition of sons other 
than the aurasa and the datiaka (is a practice to be avoided in the Kali age,’) 
—the sages did at the commencement of the Kali age prohibit the recognition 
of sons other than the real legitimate and the given son, for the purpose of 
preserving virtue. The appointment of a daughter to raise issue for her 
father is also prohibited by this very text, since an appointed daughter is 
different from an aurasa and a dattaka. Hence it is to be observed that in 
default of male issue of the body, the datiaka alone and no other may be a 
secondary son in the Kali age. There cannot, again, be a son of the body in the 
absence of a wife of the same class, for the espousat of a damsel of a different 
tribe is prohibited. Accordingly those versed in law have enumerated,— 


2 Mandlik’s Vyavahtra-Maydkha, pp. 49-50. 

2 Ibid., p. 46. 
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‘marriage by a twice-born of a damsel belonging to a different tribe ’,—as one 
of the practices prohibited by the sages in the beginning of the Kali age. Hence 
we do not deal with the rules relating to the distribution of the heritage 
amongst sons by wives of different tribes, amongst secondary sons other than 
the dattaka, and amongst the appointed daughter and her son; as it would be 
objectionable to uselessly swell the volume of this work by treating of them, 
when the usages relating to them should not be followed in the present age.” 
You will observe the unsatisfactory mode in which important innovations are 
sought to be introduced. The author does not tell us who these sages were 
that prescribed these rules which are to be followed, although they are admit- 
tedly opposed to the Smritis, nor does he furnish us with the evidence of the 
existence of such rules or the authoritative records of them. But he assumes 
them to be so well-known that a bare allusion to them is thought to be sufficient 
for their acceptance as of sufficient weight to supersede the law contained in the 
Codes. This seems to be a very strange way of writing a commentary 
on law, of which the Smritis are admitted to be the principal source. 
Vyavahéra-Madhava. The Vyavahara-Maddhava is another work re- 
spected as authority in the Madras School. It is a treatise on jurisprudence 
by Madhavaécharya who was the minister of three successive kings of Vijaya- 
nagara and flourished in the fourteenth century.1 This work supplements his 
Parasara-bhdshya or commentary on the Institutes oi Pardsara which deals 
with only Achara and Prdyaschitta or ritual and penance. In the preface to 
these works, he styles himself wa@-gue-dfeal-sawa: or the originator or 
compiler of the collections of all the Purdnas. What he means to say is not 
very clear, probably he intends to intimate that it was through his exertion 
and influence that the Puránas were collected and invested with importance. 
And this appears to be quite correct, since it was from his times that the 
Puranas have come to be regarded as authority by subsequent writers. In his 
commentary on the Institutes of Parasara he has given publicity to the passages 
of the Aditya-Purana, enumerating the practices that are to be shunned in the 
Kali age.* In his treatise on law, he deals with the subject of subsidiary sons, as 
part of the Chapter on inheritance, describes them fully and their relative 
rights according to the texts of Y4jnayalkya and other sages, but concludes? 
by saying that the law so explained prevailed in former ages and not in the 
present age in which secondary sons other than the datiaka are not recognized, 
because the usages relating to them are forbidden by a different Smriti as 
| sing fit to be shunned in the Kali age. In support of this view he cites the 


1 See Sarvadhikari’s Tagore Lectures, p. 362, et seq. 
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following passages without naming their source :—“ Recognition of sons other 
than the datiaka and the aurasa, procreation of a son by the husband’s brother, 
the adoption of the order of retirement to a forest in the third stage of hfe: 
these practices are declared by the wise to be such as are to be shunned in the 
Kali age.” These passages appear to be cited from the Vrihan-nfrdiya and 
the Aditya Purána; and the author seems to assign to these Puranas the 
rank of Smriti, as it is upon their authority only, that the practices recognized. 
by Manu and other compilers of the Dharma-Sdstras are to be eschewed in 
this age. But this author appears to be inconsistent, as in the immediately 
preceding part of his work, he treats of the mode of distribution of heritage 
among sons by wives of different tribes, without a word as to whether this 
branch of law is applicable to the present age; intermarriage between a man 
and a woman belonging to different castes, being one of the practices forbidden 
by the said Purdnas as being unsuitable for this age. 

Visvesvara Bhatta and Baélambhatta.—Let us now see what Visvesvara 
Bhatta and Balambhatta (or Lakshmi Devi who assumed that name) the two well- 
known commentators on the Mitékshara say on this point. The former in his 
commentary called Subodhini, cites the passage prohibiting the filiation of sons 
other than the dattaka without naming its author, and referring to the twelve 
kinds of sons dealt with in the Mitákshará, observes that the author should 
have concluded the topic of sonship by saying that all these sons were recog- 
nized in former ages, and not in the present times in which the ancient usages 
are not all observed. The modern usages again in this respect, continues the 
commentator, differ materially from those observed in ancient times: all the 
laws prescribed by Manu are not in force in the Kali age. You will observe 
that this commentator does in a manner impute to the author of the Mitákshará 
a want of discrimination between existing and obsolete usages. But, we have 
already seen that the Mitákshará is not a speculative treatise, and cannot 
properly be charged with the above defect. Balambhatta also, while explain- 
ing the same topic of the Mitakshar4, remarks—“ All this refers to other ages ; 
but in the Kali age the aurasa and the datiaka only are recognized as sons, so 
also the putrikd or appointed daughter who is similar to an aurasa son.” And 
in support of this view relies upon the authority of Madhava Acharya who 
has given publicity to the passages of the Aditya-purdna, relating to the prac- 
tices that should be shunned in the present age, and cites the text prohibiting 
the filiation of secondary sons other than the Dattaka. 

The position advanced by Visvesvara Bhatta that all the laws oi 
Manu are not now in force, does not, however, appear to be assented 
to by many commentators who are regarded as authoritative. There 
were numerous commentaries on the Code of Manu, of which those of 
MedhAtithi, Sarvajna-néréyana, Knullika, Raghavananda, Nandana, Ráma- 
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chandra and Govinda-réja are extant. None of them, however, admit that 
any part of the laws of Manu has ceased to be in force, nor do they notice 
any change in the usages ralating to sonship. All of them recognize the twelve 
descriptions of sons while explaining the passages of the ninth chapter, bearing 
on the subject of sonship. The laws of Manu are, as I have already told you, 
considered to be of paramount authority, and the author of the Dayabhiga 
appears to intimate that a rule of law contrary to Manu cannot be accepted as 
authoritative.! 

Divergence between commentators.—I have noticed at considerable length 
the opinions of the numerous writers considered as commentators on Hindu law, 
and have set forth the manner in which they treat of the subject, with a 
view to give you an insight into the character of their works, the mode of 
their argument and the value to be attached to them. Upon a review of 
them it is clear that they are, so far as the present question is concerned, 
divisible into those that follow the law propounded in the Smritis and those 
that curtail the operation of that law upon the authority of Saunaka and the 
minor Puranas such as the Aditya-purana. The first class includes the com- 
mentaries that are now regarded as of paramount authority, and are most of 
them earlier in point of time ; and the second class comprises writers of compara- 
tively recent date. But there cannot be any question that the writers of 
both the classes flourished in this Kaliage. And the omission on the part of 
the writers of the first class, to notice and give effect to the rules prohibiting 
practices recognized by the Smritis, leads to the conclusion which is perfectly 
legitimate, that the rules themselves were later innovations and had not come 
into existence when those writers flourished. Most of the recent writers of the 
second class, do not appear to have been practical lawyers, and they may very 
properly be called “ Sanskritists without law.” The divergence of epinion 
again, amongst them as to the number of sons that are to be recognized in 
this age supports the same view, and justifies the conclusion that they are 
writers of speculative treatises without any reference to the usages’ existing 
in society. They all rely upon the same authorities recognizing the Dattaka 
alone as the only secondary son in the Kali age, but some construe them strictly 
while others put on them a wider interpretation. In addition to the Dattaka, 
the Kritrima is recognized by the Dattaka-Mimansa ; the appointed daughter, 
by Balambhatta and Kamalikara; and three other adopted sons, by the 
latter. Upon this state of conflicting views entertained by the different commen- 
tators, it becomes extremely difficult to understand what the law on the subject, 
is. And regard being had to the fact that the innovations introduced by the 


' comparatively recent authors are not only opposed to what are admittedly the 
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infallible sources of law, but also to the earlier commentaries including those 


that are accepted as of the highest authority in other matters, a correct. 


conclusion can be arrived at after weighing the nature and character of the 
authorities upon which the recent theory is founded. 

Character of Saunaka’s work.—Saunaka’s work and the minor Puránas 
are the only authorities that form the foundation of the recent doctrine. 
The former work is relied on by Apardrka and Nanda Pandita, while other writers 
appear to invoke the authority of the latter. It is doubtful whether the 
treatise attributed to Saunaka should be ranked as Smriti. It deals with the 
ritual of the ten initiatory ceremonies and of other ceremonies performed by 
a householder ; and like a commentary cites texts of well known Smritis and 
even of Puranas. This latter circumstance proves it to be a recent produc- 
tion. It does not deal with jurisprudence at all; but while describing the 
ritual of J&ta-Karma or the ceremony on the birth of a child, it adds a few 
couplets on the ceremonial of affiliation of a son, that form the source from which 
Nanda Pandita endeavours to deduce the restrictions relating to the choice 
of the boy to be adopted. As for the passages concerning practices to be 
avoided in the Kali age, they are not found in some copies of the work.! 

Authority of Minor Purdénas.—<As to the Upa-puranas such as the 
Vrihan-Naradiya and the Aditya Purána, I have already pointed out to you 
the difficulty in the way of accepting them as authority, when some of the 
Puranas themselves enumerate only eighteen works of that description, the 
authorship of which is attributed to Vyésa. The Panditas, however, meet 
the difficulty by asserting that these minor Puranas are to be understood as 
supplemental to one or other of the principal Purdnas. There is, however, 
another difficulty: tha Puranas including the minor ones are affirmed by 
the later commentators to prescribe the duties to be observed in the Kali 
age; but even some of these works describe the twelve descriptions of sons, 
without a word that any one of them has ceased to be recognized in the Kali 
age. For instance, the Brahma-puréna,* the Káliká-purána, and the Bamana- 
purána,* enumerate the twelve descriptions of sons and their relative rights of 
inheritance. | 

Can these override Smritis ?—These, however, are the only authorities 
that form the foundation upon which is rested the doctrine that certain 
practices recognized lawful by the Institutes are to be shunned in the Kali age. 
Whether these are sufficient to outweigh and override the Smritis is a question 
which the later Bréhmanical writers who introduced the doctrine for the benefit 


1 See Sanskrit College manuscript copy. 

2 Colebrooke’s Digest, Bk. V, ch. IV, verse 217, Madras Edition, vol. II, p. 344. 
* Ibid., Sect. I, verse 192; p. 833. 

* Referred to in Dr. Wilson’s works, vol. V, p. 47. 
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of their own class cannot be expected to raise and decide. They were on the 
contrary accepted without question by all the subsequent writers without 
exception. 

Reasons for the negative.—The prohibitions for the Kali age, areas we 
have already seen, represented to have been laid down by those learned in 
sacred literature as cases arose in the beginning of the present age. We 
are not informed as to who these personages were. They must therefore be 
taken to have composed the Parishad or assembly of Br&hmanas learned in 
law, who might decide disputed points of law,! or lay down rules on matters 
in which the Sruti and the Smriti are silent. But there is no authority for 
the proposition that any rule clearly and unmistakeably propounded by the 
Sastras may be abrogated in the way in which those persons are said to have 
done. So far as the religious ordinances contained in the Sastras are concerned, 
they cannot possibly be altered, since the principle underlying them is entirely 
spiritual and beyond the scope of human reason. As regards the secular 
rules; they may be modified or repealed only by admitting the distinction 
between the sacred and profane matters, drawn by the Mitákshará and other 
commentaries, and adopting some general secular principle of utility or re- 
pugnance to popular feelings, such as is pointed out in these treatises. But 
to declare a number of duties required or practices recognized by the sacred law, 
to be unfit for the present age on religious grounds appears to be opposed to the 
theory of the origin of law, and based upon no principle. The story again 
that certain practices were prohibited in the beginning of the Kali age of which 
nearly five thousand years have now passed away, does not seem to be worthy 
of credit when the new rules were unknown to the authors of the Mitakshara 
and the Dayabhagé, and it is impossible to believe that so important a matter 
should have escaped their attention. The truth appears to be that these are later 
innovations sought to be disguised by the fiction of an ancient origin. It 
must, however, be owned, that several of these innovations are useful improve- 
ments, they in fact declare that to be illegal which though recognized were 
disapproved by the sages on moral ground; but it is to regretted that all of 
them are not of the same character. 

Origin of the doctrine of prohibitions for Kali age.—The doctrine that 
certain usages though perfectly lawful should be shunned in the present age, 
appears to have originated in the Deccan which became the stronghold of 
P-4hmanism since the rise of Buddhism, and more specially after the con- 
q 2st of northern India by the Mahomedans had commenced. There cannot be 
a r doubt that some, at least, of the usages recognized, and laws propounded 
b Manu and other ancient sages became, in the course of time, obsolete, 
u uitable or repugnant to popular feelings, notwithstanding the stationary 
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condition of Hindu society. But the theory of the divine origin of the laws 
compiled in the Smritis presented, as I have already told you, an almost insur- 
mountable difficulty in the way of changing them. The Mit&ksharé, however, 
has laid down a very sound and rational principle, upon the authority of a text 
attributed by the Viramitrodaya to Yajnavalkya, namely, that abhorrence of the 
people is a just cause for not enforcing a rule of the ancient law. But this prin- 
ciple could not, and therefore did not commend itself to the later Bréhmanical 
writers as it was calculated to be detrimental to their vital interests. The 
Brahmanical supremacy itself was based upon the authority of the Smritis ; and 
if repugnance to popular feelings were accepted as affording a ground for abrogat- 
ing laws of the Institutes, the foundation of the superiority of their caste would 
be most unsafe. The rise and progress of Buddhism which declared the equality 
of men and which had converted most of the other classes of Hindus, taught 
a bitter lesson to the sacerdotal class, with respect to popular feelings towards 
their pretension to inherent supremacy. The dangerous principle enunciated 
by the Mitákshará, therefore, is ignored and passed over in silence by most 
of the later writers, while some of them notice the text upon which the prin- 
ciple is based, but explains it in a different way so as to make it conformable 
to the above doctrine, which they felt it necessary to introduce for the welfare 
of their class. The conclusion, however, which the Mitiksharé bases upon 
that principle, is accepted by all, but it suggested to them the necessity of 
formulating a different principle consistent with their own interests which 
also required that certain other rules propounded by the Shasters should be 
abolished. I have already told you that the Smritis introduced the caste 
system, divided the members of Hindu society into four classes according 
to their qualifications and callings, and assigned the highest rank to the 
Bréhmanas, who were devoted to the pursuit of knowledge and religion. The 
Brahmanical superiority, according to the Institutes, is not to be supposed a 
birth-right, but is one due to intellectual moral, and religious excellence. The 
most stringent rules are prescribed for the observance by Bréhmanas through- 
out their life, in order to entitle them to that superior position. Life was 
divided into four periods : and a Brahmana is required to pass the first period as 
a student of the Vedas ; the second, as a householder or married man ; in the third, 
he is to cut off his connection with his family and retire to a forest for religious 
pursuit; and in the fourth he is to become an ascetic: and any one failing 
to observe the special duties required of a Brahmana is declared liable to be 
reduced to the lowest position. Thus Manu declares :—‘ A twice-born man, 
who not having studied the Veda, applies dilligent attention to a different 
pursuit, soon falls, even when living, to the condition of a Sidra; and his 
descendants after him.”! In the progress of time, however, the Br&hmanas 
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became divisible into Brd4hmanas by birth and Bréhmanas by qualifications. 
It was not possible for all the descendants of the original Bráhmanas to be 
equal to the intellectual, moral and religious duties, required of them. The 
study of the Vedas, to which a Brdhmana was enjoined to devote at least 
twelve years of his life, was neglected by many either on account of their 
intellectual incapacity, or by reason of the barrenness of the pursuit; their 
attention was diverted to matters of secular importance, and they followed 
the professions prescribed for the lower classes. Under these altered circum- 
stances, the voluntary retirement from the world in the third and fourth stages 
of life could not be expected from these secular Brdhmanas. Regard being 
had to the life led by them, they were scarcely distinguishable from members 
of the lower tribes. The usage of intermarriage again between a man of the 
Brahmanical class with a woman belonging to a lower tribe, tended to produce 
a confusion of the castes, the distinction between which had become merely 
artificial ; and it followed as a natural effect of that practice that the Br4hmanas 
used to partake of food cooked by Sudras, for though much disapproved the 
espousal by a Brdhmana of a Sudra damsel was not illegal. The sacerdotal 
class appears to have reviewed their position, and perceiving that these practices 
were opposed to their claim of superiority and calculated to bring them down 
to a level with the lower classes, set themselves to find out a remedy, and 
the doctrine we are considering was the result. A consideration of the 
practices that are to be shunned according to it, will show that the list is made 
up, of those usages that are to be eschewed according to the Mitákshará as 
being repugnant to popular feelings, of those rules that are detrimental to 
Bréhmanical interests, and of some other practices. It gets rid of the danger- 
ous doctrine propounded by the Mitaksharé, relieves the Bréhmanical class 
of the liability of losing their superior position for non-observance of the rules 
of Smritis that form its foundation, and creates a wide gulf between the 
Bréhmanas and the Sidras, the two principal tribes, the other two intermediate 
classes having been almost swept away by the rise of Buddhism, when they 
had renounced their position as twice-born, and on the re-establishment of 
Br&éhmanism, became reduced to the condition of Sudras. Study of the Vedas 
for a long time, retirement from the world in old age, intermarriage, partaking 
of food prepared by Sudras, and sea-voyage are amongst the practices prohi- 
bited. The reason for forbidding the last, may be, that as the countries beyond 
the seas on both sides of the Indian Peninsula were inhabited by Mahomedans 
* Buddhists who have no caste system, an intercourse of the Hindus with 
iem was likely to injure the Brahmanical interests. 
Their character.—As to the character of these prohibitions for the 
ali age, which are represented to have been one after another laid 
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down by wise men as cases arose at the commencement of the present age, 
and which are embodied in some of the Purfnas and Upa-Purdnas, it should 
be observed that some of these forbidden practices are observed by orthodox 
Hindus even to the present day, and their conduct is not thought exception- 
able on that ground. And although the Upanayansa ceremony has become a 
farce, yet there are Brdhmana youths prosecuting the study of the Vedas 
for a long time, who are not considered on that account to be guilty of any 
misconduct. The rule though forbidding the practice itself, was no doubt, 
intended to declare that the duty of studying the Vedas for years, laid down in 
the Smritis is no longer obligatory. There are also pious men, who in their 
old age retire from the world and resort to some holy place to devote the rest 
of their lives to religious matters. Pilgrimage, again to distant holy places, 
instead of being eschewed, has increased to an unprecedented extent, thanks 
to the security and convenience of travel by railway. These are sufficient to 
show what respect is paid to the above prohibitions which appear to be regarded 
as merely recommendatory in character. 

Prohibition as to sonship.—Let us now proceed to consider whether 
the restriction relating to sonship, which declares that the aurasa and the 
daitaka are the only descriptions of sons lawful in the Kali age, stands ona 
different footing or is a rule of the kind mentioned above. We have already 
seen that some writers construe the above restriction so as to include other 
descriptions of secondary sons. Let us now see what the latest of the Brah- 
manical writers says on this subject. Jaganndtha Tarkapanchaénana a Bengal 
Pundit celebrated for his vast learning and erudition! compiled at the sugges- 
tion and under the superintendence of Sir William Jones a work on Hindu 
law denominated the Viváda-Bhangárnava, the English version of which 
by Colebrooke goes by the name of Colebrooke’s Digest. After having elaborate- 
ly dealt with the twelve descriptions of sons, he concludes by remarking thus: 
“ Among the twelve descriptions of sons begotten in lawful wedlock and the 
rest, any others but the son of the body and the son given are forbidden in the 
Kali age. Thus the Aditya-Purana, premising ‘ The recognition of any but a 
son lawfully begotten or given in adoption by his parents,’ proceeds: ‘ These 
parts of ancient law were abrogated by wise legislators, as the cases arose 
at the beginning of the Kali age with an intent of securing mankind from 
evil”? Thus he adopts the view of the previous writers already noticed. But 
what he says in the next paragraph 1s most important in the present connection 
and deserves a careful consideration :—“ Among these twelve descriptions f 
sons, we must only now admit the rules concerning a son given in adopti 1 
and one legally begotten. The law concerning the rest has been inserted, 0 
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complete that part of the Book; as well as for the use of those who, not having 
seen such prohibitory texts, admit the filiation of other sons. Thus, in the 
country of Odra (Orissa,) it is still the practice with some people to raise 
up issue on the wife of a brother.” This passage affords complete evidence that 
although Jaganndtha like other Brahmanical writers gave prominence to the 
theoretical prohibitions for the Kali age, contained in the Aditya-Puréna, 
yet he felt himself bound to admit that in spite of those prohibitions, the 
ancient usages relating to sonship did practically obtain in Hindu society. 
Gonclusion.—Considering the practical importance of the subject of the 
prohibitions for the Kali age, I have dealt with it at some length, and 
the conclusion which appears to follow from a review of the works of the 
later Sanskrit writers is, that although these prohibitions including the one 
relating to sonship, met with the approbation of all learned Br&hmanas 
who agreed in putting them forward as authoritative, and were backed 
by their sacerdotal influence which was very great on Hindu society, yet these 
rules were not all followed in practice by the entire Hindu community. 
In one respect, however, namely, intermarriage of the different tribes, the 
actual practice has gone further than the restrictions for the age of discord 
prohibit, and even the Braéhmanical class has been split up into numerous 
subdivisions between which there is no connubium. As regards the restric- 
tion in respect of sonship, which again is not strictly construed by some of 
the Brdhmanical writers themselves, the utmost that can‘ be said is that so 
far as the Braéhmanas generally, and other classes who were closely asso- 
ciated with them and followed their noble example, were concerned, it seems 
to represent the actual practice; but amongst the general body of the 
community not excluding some of the secular Brahmanag or those that are so 
by mere descent, and are hardly distinguishable from the lower classes, the 
ancient usages do not appear to have entirely died out. Hven the worst 
descriptions of sons such as the Kshetraja or Giddhaja seem to have until 
recently been practically recognized by one sect of the latter class of Bengal 
Bréhmanas, who, trampling under foot the dictates of the Shasters, had 
adopted an abominable custom according to which a man of a particular descrip- 
tion could be an extensive polygamist though at the same time too poor to 
provide with maintenance and habitation his numerous wives sometimes 
exceeding even a hundred in number, who remained in their father’s house and 
- we seldom if ever approached by their so-called husband. The records of 
cal usages, compiled under the authority of the British Government, prove 
e continuance of the ancient practice of re-marriage of widows, amongst 
“ny lower castes of Hindus,! which show that the Paunarbhava son is still 
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recognized in many districts. It is, however, worthy of remark, that although 
the Hindus generally adhered to their ancient customs and usages yet the 
‘religious principle and other causes combined to raise the moral tone 
tending to create an aborrence of the immoral practices to which the secondary 
sons by operation of law owed their existence; and the few changes in the 
customs and usages, that we find are not attributable solely to the precepts 
contained in the works of later writers. 


LECTURE IV. 


BRITISH PERIOD, LAW OF ADOPTION, FACTUM VALET, AND 
OASTE RULES. 


Motives for adoption and falling off of the practice—Hindu law during the Mahomedan rule— 
Commentaries composed during Mahomedan rule—British administration and Hindu 
law—The Pundits—Neglect of enquiry into usage—Undeserved weight attached to 
Dattaka-Mim4nsé—Dattaka-Chandriké, its author and authority—Dattaka-Chandriké is a 
literary forgery—These works not specially respected by Pundits—Dattaka-Tilaka and 
other works—Sutherland’s translation and opinions—Customs and the special treatises— 
Case-law—Stare decisis—Dattaka and Kritrima only recognized —Appointed danghter’s son 
and Jiletam son-in-law—Privy Council on Putrik&4-putra—Son of pregnant bride recog- 
nized by Privy Council—Paunarbhava recognized by the Legislature—Dattaka and Krita 
sons—Kritrima and Svayandatta—Apaviddha and Pélakputra—Dattaka and Kritrima, 
subjects of law of adoption—Dattaka, Poshya and Pálaka Putra—To whom law of adop- 
tion applies P— Whether it applies to the Brahmas and like—To Hinduised Koches—Cus- 
tom barring adoption—Theory of sonship and adoption— Spiritual and temporal objects of 
adoption— Predominance of secular object—Adoption of daughters—Adoption of Pautra 
and Pra-pautra—Adoption according to Nanda Pandita spiritually obligatory— Factum 
valet—Principle of it according to the Diyabhiga—Doctrine recognized by the Mit&kshara, 

` origin of the notion that it is not—The word kartavya in a rule indicates it to be direc- 
tory—Statement in a precept, of the reason of the rule indicates it to be so—Applicabi- 
lity of factum valet to adoptions—Caste rules—Origin of castes—Privileges of twice-born 
tribes and disabilities of Sadras—Brdéhmanical pretensions resented by Kshatriyas— Rise 
of Buddhism—Fusion of Br&éhmanism and Buddhism in the Tantrika system of modern 
Hinduism—Modern Súdras ; is their marriage licensed concubinage—Intermarriage and 
inter-adoptions between different tribes—The same between different subdivisions of the 
same tribe—What is prohibited to twice-born tribes, but permitted to Siadras, is recom- 
mendatory—Topios of law of adoption. 


Motives for adoption and falling off of the practice.—In the preced- 
ing lectures I have endeavoured to trace the history of the law of adoption 
from the earliest times down to the commencement of the British rule. I have 
shown to you that originally the motive for recognition of the various kinds 
of sons was entirely a secular one, and quite unconnected with religion: the 
€ igencies of the unsettled state of society, and of the patriarchal form of govern- 
1 ‘nt raised the importance of sons in the earliest times when they were regarded 
s arrows in the hand of a mighty man,” and “happy was the man who had 
} quiver full of them.”! This requirement of ancient society, as well as the 
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however, to the institution of village community and the caste system as well as 
to the ancient usages of the country and to the law-abiding character of the 
people, it seems that so far as the civil matters to which the Hindu law was 
applicable, were concerned, the general body of the people would seldom if ever 
appear before the king’s court for justice : ali disputes of the kind used to be ordi- 
narily settled by the village Punchayet or the caste Punchayet, who were the re- 
positories of the few customary rules sufficient for a simple society like that of the 
Hindus. It is only in those cases in which greater interests were at stake, 
that parties would require the interference of the king’s officers who, if con- 
scientiously disposed, must consult learned Bréhmanas to advise them on dis- 
puted points of law or usage. I have already told you that the Brahmanas are 
by the dictates of their shasters forbidden to associate with Mlechchhas, 
and so it is not likely that they would lower themselves in the estimation of 
the Hindu community by consenting to mix in the society of the Mahomedans 
at least at the commencement of their rule. Later on, however, wher the 
Mahomedan rule appeared to be permanently established, the less orthodox 
amongst the Br4hmanas, would gradually be induced by secular motives to 
seek the patronage of the rulers of the country. The Brahmanas that were 
consulted by the Mahomedan rulers and officers for information on points of 
Hindu law and usage, were called Dviéra (door) Pundits, by reason perhaps 
of their attending the houses of their Mahomedan patrons, which was a new 
departure. The revenue officers, who were the predecessors of the modern 
Zemindars and Talukdars, appear to have possessed all the functions of govern- 
ment including the administration of justice amongst Hindus, and in many 
instances they were like tributary chiefs under the Mahomedan sovereigns. 
Where these officers were Hindus whose services were availed of and greatly 
valued by the Mahomedan rulers, there would be no difficulty in securing 
the co-operation of the most orthodox Brdhmana in the adminstration of 
justice. 

Commentaries composed during Mahomedan rule.—But, however, 
that may be, it is beyond all question that under the Mahomedan rule, the Brah- 
manas lost their original privileges, and from being the expounders of law 
and administrators of justice as they had been in Hindu times, became reduced 
to the secondary and minor position of irresponsible advisers and experts on a 
few branches only of Hindu law. They were thus deprived of the practical 
training possessed by judges and lawyers, and lost the incentive to the attain- 
ment of superior proficiency in the study of jurisprudence, which under’ e 
altered state of things must have necessarily been neglected. It is, also a 
significant fact that of the works on Hindu law written during the Mahomed n 
period, none appears to have been composed under the patronage of s y 
Mahomedan ruler. On the contrary the authors were celebrated teacher >f 
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religion and law, and therefore not likely to violate the religious ordinance 
prohibiting intercourse with the Mlechchhas. Hence their works, in so far as 
they differ from the earlier commentaries and introduce new rules that had 
not been known before, cannot bear even a remote resemblance to legislative 
enactments as they were not compoged under the auspices of the ruling authori- 
ty. Nor can the innovations found in them be accepted as reliable evidence of 
changes in the ancient usages of the country, because the writers who were 
not practical lawyers cannot be supposed to have sufficient opportunity of 
accurately observing the actual practices of the various classes of people residing 
in the vast continent of India, and because they do not profess to rest their 
peculiar views on such a sound basis. With respect to one writer of this class, 
a distinguished judge of the High Court is reported to have made the following 
observation :—“ As to Juggernath Tarkapaunchaun, admitting fully his vast 
and noted erudition, I do not think he would be a safe guide for the courts, on 
the strength of his own opinion, upon such a matter. He seems indeed to be, 
like many of the writers on Hindu law, a merely learned person, neither a 
judge nor a lawyer, but Pundit and logician, and without their merit of being 
accurate and precise.”! And this observation applies with equal force to all 
the writers on Hindu law, that flourished in the Mahomedan India. The only 
rational ground upon which their opinions unsupported by clear authority 
may now be treated as binding rules of Hindu law, must be that they have 
subsequently been adopted by the general body of the Hindu community as 
positive rules of conduct. If this ground cannot reasonably be substantiated 
it would be wrong to inflict them on Hindus as legal rules by which they must 
guide themselves. 

The British Administration and Hindu law.—The British rule has 
opened a new era for India in all matters affecting the condition of its people. 
Since the Company’s accession to the Dewany the administration of revenue 
and with it the administration of civil justice came under the control of the 
English people. They at first allowed the previous state of things to continue, 
according to which the collectors of revenue, appointed by them performed 
also the functions of judges of civil courts. Later on the two offices were sepa- 
rated, and in each of the districts into which the territories under British 
dominion were divided, a civil court was established presided by a European 
judge. Toeach of these district courts and other civil courts of superior 
trade was attached a Pundit called its Hindu law officer who was to advise the 
judge on points of Hindu law in matters of succession, inheritance, marriage, 
religious institutions and caste.* But a people characterized by conscientious 
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scruples, and sense of duty, as well as indomitable energy and industry before 
which no difficulty seems insurmountable, could not long remain satisfied with 
the second hand information alone about a system of law they had taken the 
responsibility upon themselves to administer. Nothing short of legal knowledge 
from the fountain sources would satisfy them; and Sir William Jones, who in 
his letter addressed to the Supreme Council for a new digest of Hindu law 
declared “that I could not, with an easy conscience, concur in a decision on 
the written opinion of native lawyers,” was the first judge that mastered the 
difficult language in which “the Hindu laws are locked up,” and published an 
English translation of the Code of Manu. His premature death threw the 
task of translating the digest compiled by Jaganndtha under his auspices, on 
Colebrooke whose profound knowledge in an eminent degree, of the Sanskrit 
literature in all its branches, is abundantly testified by his writings on different 
subjects. His translation of the digest was published in 1796. He collected 
all the available works on law, and being satisfied upon enquiry that the 
Mitéksharé and the Dáyabhága are commentaries, of paramount authority, 
published a translation of them in 1810. In the preface to this work, he 
notices Vaijayanti the commentary on Vishnu-Smriti, and then observes “ Nanda 
Pandita is author also of an excellent treatise on adoption, entitled Dattaka- 
Mímánsá.” This remark perhaps induced Mr. Sutherland to translate the 
Dattaka-Mímánsá, and he published in 1819, his English version of that work 
and of another treatise entitled Dattaka-chandrika. These translations together 
with dicisions passed by the British courts formed the materials from which 
systematic treatises on Hindu law were compiled and published by Sir F. 
Macnaghten in 1824, by Sir Thomas Strange in 1825, and by Sir W. Macnaghten 
in 1829, who though not Sanskritists themselves, possessed the experience of 
jadges and had the advantage of consulting the Pundits attached to the 
different courts. These persons are respected as the highest European authori- 
ties on Hindu law. 

The Pundits—appointed to advise the judges had no practical training 
of a lawyer; they were merely Sanskrit scholars who had studied some works 
on law under the tuition of a learned teacher of the works on law. They had no 
precedents to guide them in answering any question put to them. There is nota 
single commentary on Hindu law, which deals with any subject in an exhaustive 
manner ; even the details of the order of succession have not been given, so that 
there are even now doubtful points with respect to distant succession, that are 
yet to be settled by our courts of justice. The commentaries again, that art 
respected in particular localities are not at one on several points of detail. They 
moreover contain rules some of which are now settled to be of moral obligation 
only, and not of legal obligation. Under such circumstances, it is impossible to 
expect uniformity of opinion on all points referred to the Pundits; and it 
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would be absurd and unjust to impeach their honesty on account of the diver- 
gence of their opinions, and to pass an indiscriminate censure on them. The 
position again that was assigned to them was an inferior one of irresponsible 
advisers, and if they were like experts biased in favour of any party to a suit, 
there were similar reasons for it. Considering that the Pundits were the 
repositories of law, at least one of them should have been raised to the rank 
and emoluments of a judge of the Sudder Dewany Adawlut or the Supreme 
Court, so that he might have been above all suspicion. There is no doubt, 
however, that the Pundits were placed in a very tempting situation, and it is 
natural that the less scrupulous amongst them could not be proof against impro- 
per influences. Tradition tells us of an instance of a serious deception practised 
on English judges whereby a literary forgery has come to be regarded as an 
authority on the law of adoption, to which I shall presently refer. A distinction 
is sometimes attempted to be drawn between Pundits that professed to be 
lawyers and those that were not so, when it becomes necessary to get rid of an 
opinion of Jagannatha’s, whose authority is sought to be disparaged by charac- 
terising him as a mere logician and not a lawyer. The distinction is rather 
an imaginary than a real one, because Naiyéyika or Smarta, a Pundit was merely 
a Sanskritist and not a lawyer. What the regular course of study was fora 
Smirta may be gathered from Raghunandana’s work entitled Smriti-Tattva 
designed for students of law, containing twenty-eight books, of which twenty-five 
are devoted to the discussion of religious ceremonies and ritual, one deals with 
marriage and its ritual, another with constitution of courts, and a third is an 
epitome of the Dayabhéga. A Smérta Pundit was ordinarily concerned more 
with religious rites than with law. But no learned Br&hmana could aspire 
to the rank of a professor or teacher, be he a Naiyayika, without studying 
the commentaries on law, respected in the province. The brightest intellects 
alone became celebrated as Naiydyikas, while men of inferior capacity whose 
aspirations could not rise so high were contented with becoming merely Smártas. 

Neglect of enquiry into usage.—Although the judges of the superior 
courts hesitated to repose full confidence in the opinions of Pundits on ques- 
tions of law, arising in pending cases, and referred to them, yet in all other 
matters implicit reliance was placed on them by Sir William Jones, Colebrooke, 
and the other European gentlemen through whose labours Hindu law has been, 
as it were, brought to light; and the views of Hindu law, taken by those 
Hindu lawyers, have been tinged with the errors and omissions of Pundits who 
had long since ceased to be practical lawyers, and had therefore no clear 
conception of any distinction between law and religion, and between what they 
thought ought to be and what actually was the state of society. Under the 
guidance of Pundits the English gentlemen who devoted their attention to 
Hindu law, were led into the belief that the people were actually governed in 
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all matters by the rules of conduct laid down in the Sanskrit works, and that 
the innovations introduced by the latest writers had the effect of overruling 
different rules found in the earlier commentaries. Accordingly with a view 
to ascertain the law of the people, they spared no pains to collect all the Sans- 
krit works on law, of which they had received any information. It did not, 
however, occur to them that the law enunciated in those works might be at 
variance with the actual usages of the people, and no enquiry was instituted 
to find them out. But there was sufficient ground for putting them on enquiry, 
and the abstension from it shows that they had no reason to distrust the 
correctness of the information supplied by the Pundits. And regard being had 
to the difficulty of the task it is unreasonable to expect them to master the 
subject so as to become independent of the Pundits. The text-writers, whose 
works have come to be regarded as high authority on Hindu law, had, no doubt, 
sufficient materials placed before them by Colebrooke and Sutherland in the 
English language, a perusal of which cannot fail to show that so far as the law 
of adoption is concerned, there is considerable divergence between the two 
leading treatises, and the later works regarding the number of secondary sons ; as 
well as betweon the special treatises on adoption and all the other commentaries, 
the former propounding restrictions that are not found in the latter. Sir F, 
Macnaghten in his Considerations on Hindu law, notices the conflict with respect 
to the number of subsidiary sons, but accepts without hesitation Jagannaétha’s 
explanation based upon the passage of Aditya-Purdna. The learned author's 
attention, however, was not arrested by the very next paragraph of Jaganndtha’s 
digest in which the continuance of ancient usages relating to sonship is 
admitted. The fact seems to be that in compiling their works on law, these text- 
writers were to a great extent guided by the Pundits consulted by them, whose 
ignorance if «ot self-interest, misdirected them so as to prevent any enquiry 
into actual usages, which when properly made has brought to light the im- 
portant fact that the innovations, met with in the special treatises on adoption are 
not followed in practice by the people. 

Undeserved weight attached to Dattaka-Mimans4.—The treatises 
exclusively dealing with the law of adoption were very naturally regarded 
to be of greater authority in questions relating to that branch of the law, and 
the adventitious circumstance of the Dattaka-Mimansé and the Dattaka-Chandika, 
being translated into English, invested them with special importance so that 
they have come to be accepted as paramount authority on the particular subject 
of adoption. Of these treatises the Dattaka-Mimánsá of Nanda Pandita 
appears to be the earliest, but it was, as I have already told you, composed in the 
middle of the seventeenth century; and the other treatises follow the methoc 
of that work, and propound generally the selfsame rules with modification: 
in some important particulars. Upon an examination of these works you will 
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find that a body of rules has been evolved by their author from a few texts 
which they profess to interpret; and from the manner of their argument they 
appear to be biased advocates of foregone conclusions. So far, however, as the 
rules that are fairly deducible from texts of admitted ancient sources of law 
are concerned, they are properly receivable as authoritative, and it would not 
be a valid reason for discarding them upon the ground that such texts are not 
noticed by other comnientators of admitted authority. But as regards those 
rules and restrictions that are not only not supported by the natural and fair 
constraction of the texts from which they are sought to be deduced, but are 
inconsistent with the ancient law and usages of the country, and appear to be 
evolved out of the inner consciousness of Nanda Pandit, it would be unjust 
to treat them as binding on the people, unless they serve some useful purpose, 
or there be some sound principle of equity and justice for enforcing them. 
Should, however, the rules appear to be unreasonable and contrary to natural 
justice and to uselessly fetter the freedom of action and choice of men in 
matters that should properly be left to their discretion, so that our courts of 
justice would never have enforced them had it not been for the belief that 
they were bound to do so, then it is clear that the judges laboured under a 
serious misapprehension. Nanda Pandita did not enjoy the position of a legis- 
lator, so that his innovations would have the force of law simply because he 
propounded them. The only ground upon which his work could be maintained 
as paramount authority, is that the people had adopted of their own accord, 
his views as binding rules of conduct. But considering that he flourished only 
@ little over a century before the establishment of British Government, it is 
impossible to believe that his rules locked up in a dead language had by that 
time been promulgated throughout the length and breadth of the vast Continent 
of India, when there was no printing press, no railway communication, nor 
postal arrangement. On the contrary, we have ample evidence that the book 
itself was unknown except to a few Pundits of Benares. It was certainly 
unknown to Jagannitha who, in his elaborate disquisition on sonship and _ affilia- 
tion, does nowhere refer to it, nor notice its peculiar rules ; and it is more 
probable than not that it was unknown in Bombay and Madras.) Again if the 
actual usages relating to adoption, amongst the people in any part of India be 
even now enquired into, they would be found to be at variance with many ‘of its 
rules,—a fact conclusively proved by the result of the enquiry instituted by 
Government officers for recording the customs of the Punjab, which became a 
British province in the middle of this century. That it was purely a specula- 
‘ve treatise is evidenced by the fact that its rule propounding the absolute 
icapacity of widows to adopt is not respected in any place; as well as by 
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the fact that most of its rales are not found in the Vaijaydnti, an earlier 
work of the same author. And its chapter on adoption of daughters affords 
the most conclusive proof that the author was a mere theorist, the idea did 
not occur to any other Sanskrit commentator. Thus, it is difficult to find out any 
cogent reason for assigning to the work, the rank it has been permitted to 
acquire. Colebrooke engaged in collecting works on law, came across this 
treatise, most probably procured for him from Benares, and finding it, on perusal, 
to be written in good and learned style, remarked that it is an excellent treatise 
on adoption. This certificate, and the English dress, enabled it to form the 
acquaintance of the English judges, and to acquire a respectability and reputa- 
tion which it did not possess amongst the Hindus, even of Benares in which 
province it is deemed to be the infallible guide. The ignorance of the history 
of its author invested it with a halo of antiquity; but if the age of the work 
were known, and which could easily have been found, had sufficient enquiry 
been made, our judges would undoubtedly hesitate to give effect to several of 
its innovations. 

Dattaka-Ohandrik4, its author and authority.—The Dattaka-Chandri- 
ká purports to have been composed by Kuvera; the concluding passage of the 
work says,—‘ Thus is completed the Dattaka-Chandriké compiled by the 
Mahamahopddhydya and fortunate Kuvera.” The learned translator, however, 
substitutes the name of Devanda-Bhatta in the place of Kuvera,! and in the 
note appended, assigns the following reason for this alteration :—‘ The printed 
copy, as well as manuscripts, read Kuvera. As, however, the author avows 
himself, to be the writer of the Smriti-Chandriké, which is known as the 
production of Devanda-Bhatta, this name in the translation has been substitut- 
ed.” The supposed avowal is inferred from the two slokas with which the 
book opens, and which have been translated thus: “ By the favour of Chandi- 
kála, the Dattaka-Chandriké, the dispeller of the doubt, arising from what 
was not propounded in the Chandrikd, is compiled. Every rule relative to the 
adopted son, ordained for the Kali age, which was not discussed by me in the 
Smriti-Chandrik4, in treating on the eighteen topics of litigation, propounded 
in the texts of Manu, and other saints, is fully and specially expounded here.” 
There is nothing in this passage, which can justify the conclusion that the 
author of the Dattaka-Chandrika was the author of the commentary of Devanda- 
Bhatta entitled Smriti-Chandriké, assuming the translation to be a correct one. 
Mr. Sutherland laboured under the misapprehension, that wherever the word 
Smriti-Chandrika is used, it must be taken to intend Devanda-Bhatta’s wo 
bearing that name. The word Smriti-Chandriké, means literally ‘ moonlig. ; 
of law,’ and this name may be given by any author to his work on any branc . 
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of law; hence reading together the opening slokas and the last passage of the 
book, the meaning that naturally suggests itself is that Kuvera had written a 
commentary which was also entitled Smriti-Chandriké.. Just as Dattaka- 
Mimans& which means ‘disquisition on adoption’ is the name not only of 
Nanda Pandita’s work, but also of several other treatises on the same subject, 
the authors of which were, Vidyéranya Svami, Srirama Pandita,! and Somanatha, 
who flourished in Deccan? The two opening slokas, however, admit of a 
different construction and may be rendered thus :—“ By the favour of (Siva) 
the god of destruction having the moon (in his forehead,) is compiled the 
Dattaka-Chandrika or moonlight of adoption, the dispeller of the darkness of 
doubt arising from a want of lucid exposition. The entire law of adoption, 
ordained for the Kali age, which is not discussed even in the eighteen topics of 
litigation propounded by Manu and other saints is specially considered at length 
and explained by me in this Smriti-Chandrik& or moonkght of the law, (of 
adoption.”)® If this translation be the correct version, then even the slender 
basis upon which the learned translator founds his hasty conclusion, fails 
altogether. The styles again of the Dattaka-Chandrika and the Smriti-Chandri- 
ká are so different that they cannot be held to have been written by the same 
author. . | 

The misconception under which the translator laboured, led him to make 
the following observations in his preface :— 

“The Dattaka-Chandriké is a more concise treatise, on the same subject, 
by Devanda-Bhatta, the author of an eminent compilation of law entitled the 
Smriti-Chandrik& It is a work of authority, and supposed to have been the 
ground-work of Nanda Pandita’s disquisition. The doctrines of the two books, 
vary on some points, and as the work is short, it was deemed advisable to 
include it in the present publication. 

“ Having said thus much, in explanation of the selection made, the trans- 
lator would willingly annex some account of the authors, whose tracts are now 
presented in an English dress. With very limited opportunity, however, he has 
failed in ascertaining any particulars, relative to them further than that they 
are both writers of Southern India. Of the Smriti-Chandrik& of Devanda- 
Bhatta Mr. Colebrooke observes,—‘ This excellent treatise of judicature, is of 


2 Collector of Madura v. Mootoo Ramalinga Sathapathy, 12 Moore’s I. A. p. 397. 

2 Mandlik’s Hindu Law, Introduction, p. lxxii. 

® The original slokas are as follows :— 

———[ [1 TATEA Wal Tre qh yee I 

aq fe-a ee -freas bisinal wa aft qmq | 

werner fafa feat & J: a ara farri faai farion a 
or the ‘sake of the metre the author was obliged to use, in the latter text, the word Smriti- 
handriké instead of Dattaka-Chandriké or Datta- Chandriké. 
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great and almost of paramount authority, as I am informed, in the countries 
occupied by the Hindu nations of Dravira, Tailangs and Carnáta ; inhabiting 
the greatest part of the peninsula or Dekhin.’ It is not unlikely, that the 
Dattaka-Chandrika& may have attained equal distinction.” 

These erroneous and fanciful surmises were taken to be correct and the 
translation was consulted by the judges as authoritative on questions of adop- 
tion; and-ten years after its publication Sir W. Macnaghten in the preface to 
his Principles of Hindu law, observed: “In questions relative to the law of 
adoption, the Dattaka-Mímánsá and Dattaka-Chandriké are equally respected 
all over India; and where they differ, the doctrine of the latter is adhered to 
in Bengal and by the southern jurists, while the former is held to be the in- 
fallible guide in the provinces of Mithila and Benares.” And the Privy 
Council has invested this observation with authority by giving it a place in one 
of its judgments.} 


You are now in a position to understand the adventitious circumstances ` 


and the erroneous process of reasoning, which contributed to the notion that 
these two treatises are respected all over India. But what is most inexplicable 
is the theory that the Dattaka-Chandriké is especially respected in Bengal and 
by the southern jurists. The hypothesis of the work being a composition of 
Devanda-Bhatta’s may very well explain the reason for supposing it to be 
respected in those places where his Smriti-Chandrikaé is accepted as authority. 
But none of these European authorities on Hindu law assign any reason as to 
why the Dattaka-Chandrika should be respected in Bengal where the Smriti- 
Chandriké is not treated as any authority. It is, however, a very curious fact, 
and worthy of special remark, that the Dattaka-Chandriké, though regarded 
as a book of special authority in Bengal, was entirely unknown to Jagannitha, 
who does not notice it at all in bis digest. The opinion that this treatise was 
the ground-work of Nanda-Pandita’s disquisition appears to be a mere conjecture ; 
for he does nowhere refer to it, nor is there anything else which might support 
the view. In one place only? a passage from the Chandriké is cited, but the work 
referred to, is the Smriti-Chandriké and not the Dattaka-Chandriké. 
Dattaka-Chandriké a literary forgery.—There is, however, a well- 
grounded tradition that the Dattaka-Chandrik4 was a literary forgery® concocted 
for the purpose of supporting the case of a claimant by adoption in a suit 
pending before the Supreme Court of Calcutta, at the close of the last century. 
The real author of the book was Raghumani Vidydbhishana of Bahirgachi 
a village in the District of Nuddea, who was a contemporary of Jaganndtha and 
a private tator or Pundit of Colebrooke and other European students of Sanskrit, 


2 Collector of Madura, v. Mootoo Rumalinga Sathapathi, 12 Moore's, I. A., 897. 
2 Dattaka-Mim4naé, VI, 8. 
® Vidyáságar’s Disquisition on Widow Marriage, p. 182. 
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who resided in Calcutta. It is said that he, in consultation with the then Pundit 
or Hindu law officer of the Supreme Court, compiled the work in three days. 
There are in the book only three slokas composed by the author himself; of 
which the two prefatory ones with which the book opens misled the learned 
Translator into the erroneous opinion with respect to its authorship ; and the 
other embodying the peroration is said to be an acrostic indicating the real 
author’s name and supporting the tradition. This last sloka runs as follows: 
cae finer en — sed Aa e—a} 
a— aren ofean—cfrat AmE 8 
in Roman character it is as follows :— 
RA—myaisha chandrikd datta-paddhater—darshiké la—GHU 
MA—noramé sannivesair—anginadm dharma—tdra—NJ. 
By putting together the first and the last syllable of each line of this couplet, 
‘RAGHUMANT’ the name of the real author is obtained. 

The tradition furnishes us with an account of the circumstances connected 
with the fabrication of the book, and the internal evidence afforded by the 
book itself lends considerable support to it. These circumstances may shortly 
be stated thus:—There was a well-known titular Rájá who being destitute of 
male issue, had adopted a son, but subsequently a son was born to him. At the 
time of adoption he executed a document relating to the devolution of his 
estate in the event of his getting a son of the body, which was favourable to 
the adopted son. But after a son was born to him he executed another docu- 
ment which was partial to his real son, and derogatory to the rights conferred on 
the adopted son by the earlier instrument. After his death a dispute arose 
between the real and the adopted son regarding succession to his estate. Titular 
Réjéship was a new idea, and the estate of such a Rájá might naturally be 
looked upon as a ráj or kingdom which is impartible and descendible only to 
the son of the body. Hence, leaving aside the documents, the questions that 
could be raised in such a case were, whether the estate of the Rájá was liable 
to partition between the real and the adopted son; and if so, then in what 
proportion was it to be divided between them. According to the Dattaka-Chan- 
driká manufactured at the instance of the adopted son, both the questions were 
to be decided in his favour. This treatise gives a larger share to an adopted 
son than what is recognized by all other commentators, when partition takes 
place between him and a real legitimate son; and goes further if the parties 
be Sádras, by contending that in such a case they ought to divide the property 
in equal shares. The last proposition was the most important, according to 
the tradition, for the Rájá was a Káyastha and therefore admittedly a Sidra. 

On a careful consideration of all the circumstances, the correctness of the 
traditional account does not appear to be unlikely at all. Had the case pro- 
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ceeded to trial instead of being compromised as it was, the question as to the 
genuineness of the book would in all probability have been raised, if it was 
really a fabrication bearing the fictitious name of Kuvera as its author; so the 
only chance of the discovery of truth was lost, and the way became clear for 
the work to pass as a genuine production of some ancient writer. 

The Dattaka-Mimansa and the Dattaka-OChandrika do not seem to have 
been specially respected by the Pundits; this is a fact which may be in- 
ferred from an important evidence afforded by Sir F. Macnaghten’s work. In 
the case of Gaurballabh, the question whether an adopted son is entitled to inherit 
from the grandfather by adoption, was referred to fifty-one Hindu law officers 
attached to the different courts in the Lower and the North-Western Provinces 
of Bengal; the English translations of their answers are given in the appendix 
of that work. On going through them, you will find that only three or four of 
the Pundits refer to the two special treatises as authorities while the rest 
rely upon the Mitéksharé, Dayabhagé, Vivddachintémani, Viramitrodaya and 
similar works, but not on the Dattaka-Mimans& or the Dattaka-Chandrika, 
although the opinion of the majority, which was in the affirmative and favour- 
able to the adopted son, could be based on the latter treatise. The conflicting 
opinions delivered by the Pundits attached to superior and inferior courts in 
some of the cases carried up in appeal to the Sudder Dewany Adalut show 
that they made use of the Sanskrit works for supporting their answers more 
like advocates than impartial jurisconsults. For instance in two cases! coming 
up from districts governed by the Benares school the question was whether a 
widow could adopt a son without any power from her deceased husband, and 
it was contended that she could, upon the authority of the Viramitrodaya 
which is declaratory of the law of the Benares school. In the opinion, how- 
ever, that was accepted and ultimately acted upon, it was stated that the Vira- 
mitrodaya was overruled by the Dattaka-Mimansé, a work of superior authority. 
If this view were correct, no widow in the provinces governed by the Benares 
school would be competent to adopt even under an express authority of her 
deceased husband, since Nanda Pandita maintains that widows cannot adopt 
at all. 

The Dattaka-Tilaka and the Dattaka-Siddhdota-Manjari are two 
other treatises on the particular subject of adoption that came to light under 
suspicious circumstances when another adoption case* was pending for trial 
before the Supreme Court gf Calcutta, in which the validity of simultane- 
ous adoption of two sons was the point in question. Both these books maintain 
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the legality of such adoptions, and were placed before the court as authorities 
on the subject. 

Dattaka-Nirnaya and other works on adoption.—In addition to the 
works on adoption, already referred to, there are other works on the same 
subject, namely, the Dattaka-Nirnaya, the Dattaka-Didhiti, the Dattaka-Darpana 
ard the Dattaka-Kaumudi. Sir F. Macnaghten had in his possession an English 
version of the Dattaka-Nirnaya, the author of which was Srikara Acharya. 
All these works may be usefully consulted, as throwing light on several points ; 
for even if it be admitted that any one of them was written for the purpose of 
maintaining a particular doctrine, its views on other matters are not likely to 
be vitiated thereby. The six works referred to above, together with the two 
translated by Sutherland, have been published in the form of a digest, by Pandit 
Bharatchandra Siromani. 

Sutherland’s translation and opinions.—Leaving aside the few usages 
that have forced their way into courts and have been recognized by them in spite 
of contrary rules propounded by the Dattaka-Miméns4 and the Dattaka-Chan- 
driká, it should be observed that justice in cases of adoption has been adminis- 
tered principally according to the English version of these treatises and the 
opinions of the Translator expressed in the synopsis appended to the translation ; 
and mistakes in these have necessarily affected the decisions. It is difficult to 
preserve with accuracy the sense and spirit of the original in its translation 
into a quite different language. If the practice of adoption had been prevalent 
im Hindu society instead of being rare as it is, and there had been a large 
number of cases so that the law and usage should have been well known to 
Pundits and to the legal practitioners, the true sense of the passages which are 
vaguely, ambiguously or wrongly done, would have come to the notice of the 
judges. As regards accuracy Sutherland’s translation appears to be far inferior 
to Colebrooke’s English versions of the Sanskrit law books. A few of the lapses 
in the rendering is characterized by what was once, facetiously observed by a 
learned counsel while arguing a case, to be ‘an author’s unconscious partiality 
for the hero of his work.’ A translator’s duty ends in transferring the source 
of knowledge from one language to another, but it does not necessarily follow 
that he is as such the proper person to form a correct opinion on all questions 
that are to be answered in accordance with the book translated, especially 
when it is an argumentative work on law, full of speculations. I shall have 
occasion to point out to you that the views entertained by the learned Translator 
on a few important points, are not in accordance with the book itself. 

Customs versus the special treatises on adoption.—That customs are 
a source of law, is recognized by jurists, although there is a difference of 
opinion as to the mode in which they acquire the force of law. In this country, 
however, the law by which the people are governed is mainly customary or 
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common law; and the fact that although the remoter sources of Hindu law 
are common, various schools have sprung up from them, leads naturally to the 
conclusion that the actual customs and usages of gifferent localitie? may be 
still more divergent and at variance with the particular school of law generally 
prevailing there. The Privy Council, therefore has laid down the soundest prin- 
ciple that in India clear proof of custom overrides written texts of law,! in other 
words the Indian courts are bound to decide cases according to proved customs 
although they may be opposed to rules laid down in the authoritative commenta- 
ries. The view entertained by the Privy Council resembles that taken by Ger- 
man jurists, of customary law, and is opposed to that of Austin who maintains 
that the rules of customary law become positive law when they are adopted as 
such by the courts of justice or promulgated in the statutes of the State. But 
the great jurist’s view which may be in perfect accordance with the state of society 
in England, is inapplicable to a country like India where there was no statute 
law, and the entire body of laws was based upon immemorial customs and usages. 
As regards the particular branch of law with which we are concerned, I have 
more than once observed that the special treatises which are regarded as the 
“written texts of law,” contain restrictions that are opposed to the ancient 
and immemorial usages. I have already told you that so long as the twelve 
descriptions of sons were recognized, there could be no restrictions such as 
relate to the selection of the boy to be adopted by reason of certain relation- 
ship which he may bear to the adopter.’ Hence the old state of things must 
be presumed to continue until this freedom of action be restrained by rules 
of binding force. Assuming that such rules are found in the special treatises 
on adoption, an important question arises as to what evidence should amount 
to clear proof in order to outweigh these written texts of law, when in opposi- 
tion to them is set up the existence of customs, which is equivalent to the 
continuance of the immemorial ancient usages of the country. In ordinary 
cases a large number of instances in which the alleged custom has been 
followed must be proved in order to make out its existence. But the principle 
of that rule cannot legitimately be applied to cases of adoption; for regard 
being had to the character and age of these particular written texts and to 
the fact that they lay down ordinances opposed to the ancient and universal 
customs of the people, the question that may fairly und properly arise for con- 
sideration in such cases is, whether these written texts have really suppressed 
the old customs. Besides many known instances of the kind cannot be expected 
in a particular place when adoption itself has become so rare. It is more- 
over difficult to prove even a known instance, because men cannot be induced 


2 Collector of Madura v. Mootoo Ramalinga, 12 Moore's I. A. 486; 10 W. R., P. C., 17; 
1 Beng. L. R., P. C., 1. 
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to publish before a court of justice what must be a defect in their title, 
in case the alleged custom fails in the opinion of the court, to be substantiated. 
For all these reasons a few instances should suffice to establish a custom of 
adoption, which, though at variance with the modern treatises, may be taken 
as a continuation of the ancient law. And if we look to the present state of 
the law relating to the Kritrima form of adoption, which according to the 
Sanskrit books stands precisely on the same footing as the Dattaka form in 
many important particulars, as well as to the admitted usages of adoption 
amongst the Hindus of Madras and the Panjab, and amongst the Jainas, we 
cannot help thinking that there should rather be a presumption in favour of 
the continuance of the ancient usages. 

Case-law.—An examination of the different commentaries will convince 
you that on several points the rules of Hindu law were in a floating condition ; 
and that on many points of detail, the Sanskrit works are entirely silent and 
furnish no information. The reported decisions of the superior courts have 
not only settled the ambiguous points, but have also developed Hindu law 
by supplying its deficiency, and have moreover modified it by engrafting on it 
rales based upon principles of equity. The administration of a system of 
law substantially ancient, by judges belonging to a highly civilized nation, 
could not fail to be attended with some changes. The usage of adoption is an 
ancient institution, which in modern times, has been replaced by the testa- 
mentary power. In Hindu law adoptions occupy the place filled by Wills 
which were unknown to Hindu law, but have now been engrafted on it by 
extending the power of gift. The law of adoption consists of two branches, 
namely, the conditions of a valid adoption, and the rights of an adopted son. 
As regards the latter, Hindu law was not very favourable to adopted sons, nor 
were its rules on the subject, clearly stated by the lawgivers ; so there was a 
divergence of opinion amongst the commentators owing probably to the 
circumstance that an adopted son might be either a perfect stranger or a 
member of the adopter’s family. This branch of the law has been modified 
and settled by conferring on an adopted son almost all the legal rights and 
privileges of a real legitimate son, by giving him in fact the same status in 
the family into which he is adopted, as he loses in the family of his birth by 
reason of adoption. Such a change as this, mitigating the seeming rigour of 
the law, would naturally be dictated by principles of equity and justice. As 
~egards the other branch of the law of adoption, there are very few conditions 

mposed by the lawgivers and the commentators on general law, but they 

tve been multiplied by the special treatises on adoption. Of the new rules 

-troduced by the latter, some have not been enforced, but some have been adopted, 

vhile the scope of others has been extended owing to the vagueness of the 

“les themselves or of the translation. The effect of enforcing restrictions 
R 
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such as are now accepted to be rules of legal obligation, has been to invali- 
date adoptions, to entail considerable hardship and ruin upon the persons 
pronounced to be illegally adopted, and to disturb the cherished arrangements 
made by deceased persons with Pespect to their property. If the restrictions 
be opposed to the ancient traditions and modern habits of the people, if 
some of them be not only unreasonable but appear to be merely directory, 
and if any one of them be the outcome of misapprehension of the books, 
then the propriety of adhering to them may fairly and legitimately be ques- 
tioned, when the people are found to have been acting in contravention of them. 

Stare decisis —But the principle of stare decisis appears to present an 
insuperable bar to the review of a rule once laid down by the highest tribunals, 
and necessarily followed by the inferior courts, upon the ground that in the 
leading case an error has crept in on account of misapprehension arising 
from the imperfection of the materials from which the rule was deduced or 
from some other unavoidable cause. That there are reasons for the possibility 
of misconception is thus explained by the Privy Council!: “ At the same time 
it is quite impossible for us to feel any confidence in our opinion, upon sa 
subject like this, when that opinion is founded upon authorities to which we 
have access only through translations, and when the doctrines themselves, and 
the reasons by which they are supported, or impugned, are drawn from the 
religious traditions, ancient usages, and more modern habits of the Hindus, 
with which we cannot be familiar.” The precedents again, are locked up in 
a language which is not only foreign to the people, but which was until recently 
also unknown to the general body of the legal practitioners attending the 
Mofussil courts and even the Sudder Dewany Adawlut. The inevitable con- 
sequence has been, that in some matters while our courts of justice have been 
enforcing rules opposed to popular practice and feelings, and defeating the 
intentions of all the parties concerned in an adoption, by declaring it to be 
illegal at the instance of third parties; the people have nevertheless been 
following their own traditions and usages, and if aware of the precedents, have 
recourse to devices with a view to evade them and give effect to their wishes 
The only legitimate way for getting out of the difficulty appears to be to prove 
contrary usages,—a procedure, which though somewhat feasible now, was almost 
impossible some years back when the present facilities of communication between 
different places før collecting information were not in existence. 

Of twelve descriptions of sons, only Dattaka and Kritrima recog- 
nized.—I have already pointed out to you in the last Lecture, how the subjec 
of sonship has been dealt with in the commentaries, and I have shown that th 
opinion of the speculative writers, based upon the passage of the Aditya 


2 Runguma r. Atchama, 4 Moore’s I. A., p. 1; 1 Pundit’s Privy Council Digest, p., 313. 
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Purana and similar texts of doubtful authority, laying down that none but the 
Datiaka is recognized as secondary son in the present age, does not afford any 
evidence that the ancient usages had become extinct. Butthe European authori- 
ties having accepted the special treatises as the highest authority on the parti- 
cular subject of adoption, and adopted the opinion of the Pundits consulted by 
them, came to the conclusion that the Dattaka son alone is recognized in all places, 
and the Kritrima son in Mithila and in the adjacent regions of Behar and Benares. 
Traces, however, of the continuance of ancient usages are discernible in the 
results of the enquiry instituted by them ; this together with the facts that the 
two leading treatises on inheritance recognize all-the forms of subsidiary 
sonship, and that some of them are-not only unexceptionable on any grounds 
whatsoever, but appear to be the most natural and reasonable modes of affilia- 
tion, and are recognized by some of the later commentators, shows that it 
would be inequitable to invalidate any such affiliation if actually made. Be- 
fore dismissing this subject, I think it necessary to make a few observations on 
some descriptions of sons, showing that the point is not quite settled yet. 
Appointed daughter’s son, and Dlatom son-in-law.— According to the 
ancient law, cognates were not recognized as heirs at all,! therefore neither the 
daughter nor her son as such could inherit from the father or maternal 
grandfather respectively. Later on, their heritable rights have been regognized, 
but still according to the Mitaksharé they are excluded by the agnatic relations 
of their ancestor, living jointly with him. They enjoy, no doubt, a better 
position under the Bengal school which does not recognize succession by sur- 
vivorship, and supports the preferable position given to a daughter’s son on 
the authority of texts that really relate to an appointed daughter’s son. This 
rigour of the ancient law was softened by the fiction of appointment of daughters 
to raise issue for their father. A man destitute of male issue, but father of a 
daughter, used to give her in marriage to a bridegroom oonsenting to a stipula- 
tion, that the son borne by her should belong to the maternal grandfather. 
Such a stipulation, according to some sages, is implied if the father be sonless 
at the time of the daughter's marriage; accordingly, a man is prohibited to 
espouse a girl who has no brother.? Vasishtha goes still further, for he ordains 
that a daughter who has no brothers reverts as a son to the family of her 
father. The distinctive feature of the arrangement appears to be that the 
appointed daughter instead of leaving her father’s houge after marriage, 
continued to live with him, and the son-in-law used to live as a member of 
his father-in-law’s family. This practice obtains even now when a sonless man 
having a daughter is a wealthy person and an affectionate father. If a son is 


3 Manu, IX, 187-188. ° Vasishtha, XVII, 16; Colebrooke’s Digest, V, 203. 
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born of her, then under the Déyabhaga, he and his issue does not suffer much 
although he may not be regarded as the appointed daughter's son, except in 
the exceptional circumstances of his mother having a step-mother or of his 
predeceasing his mother and maternal grandmother. It appears to be quite 
natural and consistent with Hindu feelings that a daughter and a daughter's 
son should, under such circumstances, be allowed to enjoy the rights of an 
appointed daughter and her son. Considering the Mit4kshar4 law of devolu- 
tion of joint property, it would be manifestly unjust and unnatural should 
these rights be denied to them ; for otherwise, the undivided coparcenary interest 
of their ancestor would spass to the surviving male members of his family, 
and his daughter and daughter’s son living with him, would at most, if at all, 
be entitled to maintenance only. In the Dr&vira country this usage has 
assumed another form in the institution of Illatom son-in-law, which I shall 
discuss at length hereafter. Thus we find that the ancient practice still sub- 
sists, the reason for the institution still continues, and natural justice and 
equity call for its recognition ; hence it appears to be extremely unreasonable 
to discard it, simply because some of the speculative writers who were neither 
Judges nor lawyers chose to give prominence to a passage of the Aditya-Purana, 
whereof the authority itself is questionable. 

Privy Council on Putriké-putra.—The High Court of Bengal threw out 
an opinion against the recognition of Putrika-putra in the present age, in a case 
in which the point did not arise.! The question was raised before the Lords of 
the Judicial Committee, but it was not decided as the claimant was found to 
be not a Putriké-putra, and the following observations indicate the view their 
Lordships took, of the appointment of a daughter.* 

“ The other point which Mr. Leith raised was this:—That assuming the 
appellant, Jeebnath was not the nearest heir according to the ordinary 
rules of succession, he was made an heir by the act of Maharajah Sidnath 
Singh, who, he says, appointed a daughter, Jeebnath’s mother, to raise a son 
to him; and he contends that by a rule of Hindoo law, a son of a daughter so 
appointed is entitled to succeed in preference to more distant male relatives ; 
that a rule of law of this nature is to be found amongst old collections of 
Hindoo law appears to be established by the text to which Mr. Leith referred, 
but there seems to be an opinion amongst the text writers that that rule has 

become obsolete. In Sir Thomas Strange’s book, under the head of ‘ Inher- 
itance,’ he thus speaks of it :—‘ Daughters.—The right of daughters to succeed 
m default of sons and widow, is not to be confounded with that of the appoint- 
ed daughter under the old law; that appointment was one of the many 


* Nursing Narain v. Bhuttun Loll, W. R., Gap number, p. 194. 
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substitutions for the son, and by fiction no longer subsisting regarded as one.’ 
Then he says, referring to another custom :—‘ This is analogous to the law as 
applicable to the appointed daughter, but that substitution, with others of a 
more questionable kind, became obsolete.’ In Sir William Macnaghten’s 
Treatise on Hindoo Law, in the chapter on ‘Adoption,’ he says :—In former 
times it was the practice to affiliate daughters in default of male issue, but 
the practice is now forbidden. The other forms of adoptiou enumerated, by 
Manu appears to be wholly obsolete in the present age.’ This appointment of a 
daughter may not be strictly an adoption, but the text writers evidently refer 
to this custom, amongst others, as being obsolete. It is not necessary in this 
case to decide that this is so, although there certainly does not appear to have 
arisen in modern times any instance in the courts where this custom has 
been considered. But supposing it to exist, inasmuch as it breaks in upon 
the general rules of succession, whenever an heir claims to succeed by virtue 
of that rule, he must bring himself very clearly within it. 

“Tt is difficult-to discover the precise ground on which the plaintiff ori- 
ginally based his claim. The plaint certainly does not state enough to bring 
him within the rules as laid down in Manu and in the Mitdksharé. The plaint 
says this:—‘ Your petitioner’s maternal uncle, Maharajah Luchmeenath Singh 
Bahadoor, agreeably to the counsel of his father Maharajah Sidnath Singh 
Bahadoor, having given in marriage your petitioner’s mother, kept her under 
his roof, declaring and giving her hopes that, if a son be born to her, such son 
will stand in the relation of son’s son to his mother’s father, and that, if at any 
time occasion arise, he will observe the religious rites of sradh (obsequies), and 
keep the estate intact ; and accordingly your petitioner, from the day of his 
birth to the present moment, lived with the deceased Maharajahs in common 
for all purposes of board, lodging and worship.’ Now, in this statement it is 
not said that the Maharajah Sidnath by any act of his appointed his daughter, 
nor that the son, her brother, Luchmeenath Singh, did any formal act appoint- 
ing her to raise a son to his father; the plaint says no more than that the latter 
gave her hopes that, if a son was born to her, such son would stand in that 
relation. 

“Looking at the text, it seems not only that the act of appointment must 
proceed from the father himself, but apparently should be made by himself, 
because all the forms of expression which are given are those which it is 
supposed the father himself would utter. In Manu, the leading passage refer- 

‘d to by Mr. Leith in Chapter 9, Section 127, is :—‘ He who has no son may 
spoint his daughter in this manner to raise up a son for him, saying, the 
aale child who shall be born from her in wedlock shall be mine for the purpose 
f performing my obsequies.’ The passages in the Mitákshará are to the 
mo effect. In chapter 1, section 11, clause 3:—‘The son of an appointed 
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daughter is equal to him,—that is, equal to the legitimate son. The term 
signifies son of a daughter. Accordingly, he is equal to the legitimate son, as 
described by Vasishtha :—This damsel, who has no brother, I will give unto 
thee decked with ornaments: the son who may be born of her shall be 
my son.—Or, that term.may signify a daughter becoming by special appoint- 
ment ason.’ The last is not the present case. As their Lordships understand, 
what is set up is, not that the daughter became a son by appointment, but 
that she was appointed as a special daughter from whom might proceed a son 
who should stand in the place of a son’s son. ‘Still she is only similar to a 
legitimate son, for she derives more from the mother than from the father. 
Accordingly, she is mentioned by Vasishtha as a son, but as third in rank.’ 
Then the note to that is:—‘The Putrika-putra is of four descriptions: the 
first is the daughter appointed to be a son; she is so by a stipulation to that 
effect. The next is her son. He obtains, of course, the name of son of an 
appointed daughter, without any special compact. This distinction, however, 
occurs: he is not in the place of a son, but in place of a son’s son, and is a 
daughter’s son,’— that is, the son of a daughter who is herself appointed to 
be in the place of ason. Then there is this:—‘ The third description of son 
of an appointed daughter is the child born of a daughter who was given in 
marriage with an express stipulation in this form. The child which shall be 
born of her shall be mine for the purpose of performing my obsequies.’ The 
attempt is made to bring the appellant within this third description of son of 
an appointed daughter. A special form of stipulation is given. It is stated 
that it must be expressed, and Manu also speaks of an express appointment 
proceeding in the same way from the father himself upon the marriage of the 
daughter. In this case no appointment was made by the father, and it cer- 
tainly requires positive law or evidence of a custom from which the law may 
be presumed, that, supposing the rule still to exist that a father may appoint 
a daughter for this purpose, it is part of it that he may delegate the appoint- 
ment to his sons. There is nothing said of that power to delegate being a 
part of the law, but, on the contrary, the rules as to the manner of appoint- 
ment given in the old authorities point to the act proceeding personally from 
the father. The law as to adoption of sons bears an analogy to this, but the 
usages of that law cannot, without authority, be imported into this mode of 
appointment. These adoptions must stand upon the authority relating to each. 
In this case, there was no formal appointment by the father himself in his 
life-time, and no sufficient authority has been cited to establish that what was 
done afterwards can have the effect of making the son of the daughter, who 
appears to have been married with the consent of her brother upon the con- 
dition that the husband should live in the house, equal for the purposes of 
succession to the son of a son.” 
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It may be mentioned in this connection that the Mitaksharé and the 
Viramitrodaya the two leading authorities in the Benares school, by which 
the case before the Privy Council was governed, recognize all the descriptions 
of secondary sons; and the Vivdda-Tandava of Kamalikara, who was a Benares 
Pandita and contemporary of Nanda Pandita says, on referring to the text 
of the Aditya-Purdna, that the term aurasa in that text includes the Putrika- 
putra. Balambhatta the commentator on the Mitakshara, adopts the view 
advanced by that text, but maintains that it does not intend to prohibit the 
Putrika-putra, who again is not included by Manu in the catagory of secondary 
sons. It may also be observed that there is some distance between the obsolete- 
ness and the illegality of a custom. It is also worthy of notice that the 
Jaina Shasters seem to recognize four descriptions of secondary sons one of 
whom is Putrika-putra.! 

‘Sahodhhaja or the son of a pregnant bride recognized by the Privy 
Council —Notwithstanding what is laid down by the commentators following 
the passage of the Aditya-Pur4na, and by the Dattaka-Mimans& and the 
Dattaka-Chandrika, the Lords of the Judicial Committee appear to recognize 
the validity of the son of a pregnant bride in the present age.* Their Lord- 
ships’ view is expressed in the following passages :—‘ Their Lordships think 
that the High Court came to a correct conclusion that a marriage did take place 
between the father and mother of the child prior to its birth; and, assuming 
that the High Court are correct in finding that the child, although born after 
marriage, was procreated or begotten before the marriage took place, their 
Lordships are of opinion that that court came to a right conclusion, in point of 
law, that the child was legitimate. 

“The point of illegitimacy being established by proof that the procreation 
was before marriage had never suggested itself even to the learned Counsel 
for the appellant at the time of the trial, nor does it appear, from the authori- 
ties cited, to have been distinctly laid down that, according to the Hindu law, 
in order to render a child legitimate, the procreation as well as the birth must 
take place after marriage. That would be a most inconvenient doctrine. If 
it is the law, that law must be administered. Their Lordships, however, do 
not think that it is the Hindu law. They are of opinion that the Hindu law is 
the same in that respect as the English law.” 

You will observe that the child in this case, undoubtedly falls within 
+he definition of the son of a pregnant bride, and as such is not recognized in 


2 Vyavastha of Jaina Pundits, in the case from which appeal from original decree No. 228 
of 1888, arose before the Calcutta High Court. 
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the Kali yuga according to the modern commentators. It is doubtful whether 
the attention of the Privy Council was invited to the real difficulty attending 
the question. But, however that may be, the ruling cannot be supported, 
unless it be assumed that the Privy Council refused to follow the rule based 
upon the text of the Aditya-Purdna, and rested their judgment on the Mitak- 
sharé. It is also worthy of remark, that though the child was held in point 
of law! to be legitimate, it should not be confounded with what is called “ true 
legitimate” or Aurasa son. 

Paunarbhava raised to the rank of Aurasa.—I have already told you 
that although remarriage of widows was disapproved by the rishis, yet they 
recognized its validity; but they ranked the issue of such marriage as a secon- 
dary child under the name of Paunarbhava or son of a twice-married woman. 
Later on, the Aditya-Purdna and other works that brought forward the theory 
of certain ancient practices being unfit for the Kali age, included re-marriage 
of widows as one of them. But notwithstanding, this usage has all along 
continued amongst some of the lower castes, and in particular localities, although 
it has become obsolete among the higher classes of the Hindus in most, if 
not all, places. A doubt was, in consequence, entertained whether remarriage 
of widows belonging to those classes amongst whom it had become obsolete, should 
be considered illegal, as it was held tobe. A controversy was initiated by Pundit 
Iswara Chandra Vidyáságara who maintained that upon a true construction 
of the Shasters, re-marriage of widows cannot be held to be invalid in law ; 
while his opponents contended upon the authority of the minor Purénas, that 
the ancient practice is forbidden in the present age. The effect of the discus- 
sion was that the Legislature was moved to pass Act XV of 1856, declaring 
such marriages to be perfectly valid. As regards the status of the issue of 
such marriages, Pundit Iswara Chandra Vidyáságara contended that in the 
present age it must be the same as that of the Aurasa son. On this point he 
met his adversaries with their own weapon: having established the validity of 
the re-marriage of widows upon the authority of a text? of the Institutes of 
Parasara, which is admitted on both sides to be declaratory of the law of the 
Kali age, the learned Pundit contended that as according to the Aditya-Puradna 
and other works relied upon by his opponents, there can be only two descriptions 
of sons in the Kali age, namely, the Aurasa and the Dattaka, the issue of remar- 
riage of widows must be regarded as Aurasa and not as Paunarbhava, the latter 
description of son being forbidden in the present age. The Legislature appears 
to have adopted the Pundit’s view, and the effect of the provision of the Act 
has been to raise the Paurnabhava of the ancient law to the rank of tk 


Aurasa. 


1 See Evidence Act, No. 1 of 1872, Section 112. ? Lecture iii, p. 100, 
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Dattaka and Krita sons.—There is an interesting correspondence be- 
tween Mr. Colebrooke, Sir Thomas Strange and Mr. Ellis about the legality in 
the present age of adoption by purchase.’ Mr. Ellis maintained the affirmative 
on the ground of custom in the South; while Mr. Colebrooke took a contrary 
- view solely based upon the later commentaries. The distinction between a 
given and a purchased son consisted in this that in the one case the natural 
parents transfer their parental dominion without consideration, and in the 
other for a valuable consideration. If the payment of any price or considera- 
tion by the adopter to the natural parents, have the effect of constituting the 
boy adopted a purchased son, then, practically speaking, all the adopted sons . 
that are found at the present day would come under that category, except 
perhaps in those cases where the adopter and the giver are near relations. 
The result of Mr. Ellis’s enquiry into the actual practice in the Dravira country 
on this point, appears to be the general usage in all the provinces; for parents 
that give their sons in adoption are in ordinary cases poor men in needy cir- 
cumstances and cannot be induced, except for a valuable consideration, to part 
with their sons although their advancement on adoption by rich men may over- 
come the natural feelings revolting at the idea of perpetual severance of 
connection. But at the time when the discussion took place between the learned 
lawyers.and scholars, slavery was a recognized institution, and this fact seems to 
have influenced Colebrooke’s opinion on the particular point, and he refused to 
admit the validity of the usage which was in opposition to the law enunciated 
in the later commentaries. Now that slavery has been abolished there is no 
fear of any danger to the interests of a boy who is given in adoption for a 
consideration which may be looked upon as a conciliatory present and not as a 
price. Then again when we find the formalities of gift are observed notwith- 
standing the payment of price, the transaction may be regarded as a gift for a 
consideration, of a thing which possesses no marketable value. To hold an adop- 
tion invalid, as it has been held,’ on the grouhd of a sum of money having 
been paid to the natural father to induce him to give his son for affiliation, would 
serve no good purpose, but only teach people to observe secrecy in the matter. 

Kritrima and Svayandatta.—I have already told you that there is no 
substantial difference between the son made and the son self-given: in the first 
case the proposal for affiliation proceeds from the adopter ; and in the latter, 
from the adoptee. Both of them must be orphans or destitute of parents,> and 
therefore sui jurts and competent to dispose of themselves in adoption. It is 

ifficult to understand the reason why one should be recognized and the other 
hibited in the present age. Then again, why should not the Kritrima form 


1 Strange's Hindu Law, vol. II, p. 140, et seq. 
2 Eshan Kishore Acharjea Chowdhry v. Hurish Chunder Chowdhry, 21 W. R., 381. 
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be permitted to Hindus in all parts of India, when the Dattaka-Mimans4 which 
recognizes this form of adoption, is supposed to be respected everywhere. There 
cannot possibly be an objection to the formation of an artificial relationship 
with the mutual consent of the parties concerned. But as the imitation of 
sonship in adoptions is inversely proportional to the age of the adoptee, these 
forms of affiliation may have fallen into disuse in consequence of the subjects of 
such adoptions being adults. It should, however, be observed on the other hand, 
that a man may like to adopt as his son a youth endowed with excellent 
qualities. One cannot fail, therefore to be struck with the absurdity of the 
rule prohibiting at the present day contracts of this kind, that were recognized 
in rude ages. 

But, however unreasonable the rule may appear, it has been adopted and 
followed by courts of justice. Accordingly it has been held that amongst 
Hindus in the Presidency of Bombay, an adoption of a son self-given although 
he may at the time of the gift be an adult, is invalid in the Kali Yuga or 
present age;! and also that an orphan cannot be adopted.* You will observe 
that these rulings show that the Dattaka-Mímánsá is not respected in the 
southern countries, so far as the Kritrima form of adoption is concerned. 

Apaviddha and Pdélak-putra.—The Apaviddha is o son cast out by his 
father and mother and taken as a son by a protector, and resembles a Palak- 
putra or a foster son of the present day, that appears to be a traditional relic 
of the ancient usage. A man may take pity on an orphan and helpless 
child, or feel great affection for a child of a near relation, and bring him up as 
his own child, in the latter case with the assent of the parents. “ A boy main- 
tained in the house, married and advanced in life, whether a son of a relation 
or stranger, is called Paluk-putra, and is not entitled to share in any property 
de jure."8 “The Oudich (Kaletiya) Brahmanas of Broach answered 
Borrodaile that either a foster son or an adopted son might be taken. He 
would share equally with an after-born son, and he might, failing any other son 
of, his real father, take both estates (like a Dvyamushydyana.)”4 In the case 
of Nilmadhab Dass v. Bissessur Dass,’ the Privy Council held that a Pélak-putra 
received with the consent of the real father, retained his natural relationship 
and could not be debarred from rights of inheritance in his natural family. 
It seems to be doubtful whether the term Pélak-putra used by Hindus should 
always be taken as equivalent to a foster son; and I shall show that it may 


1 Bashetiappa Bin Baslingappa v. Shivlingappa Bin Ballappa, 10 Bom. H. C. R., 268. 

2 Subbaluvammal v. Ammakutti Ammal, 2 Mad. H.C. R., 129; Balvantray Bhaskar v. 
Bayabai, 6 Bom. H. C. R., O. C., 88. 

° Steele’s Law and Customs, p. 184. 

* West and Buhler, p. 1218. 

$ 13 Moore’s I. A. 85; 3 Beng. L. R., P. C., 27; 12 W. R., P. C., 29, 
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mean an adopted son as well. In the case before the Privy Council it was 
doubtful whether the son was a mere Palak-putra or a Dattaka. It has been 
held that Hinda law does not allow the adoption of a Pálak-putra, only one 
form of adoption being recognized by the Bengal authorities.! Like Paélak-putras 
there may be Pélak-Kanyas or foster daughters or daughters by adoption.® 

Dattaka and Kritrima, the subjects of the modern law of adop- 
tion—The Dattaka form of adoption is, as I have already told you, the only 
form which according to all the later writers on Hindu law, is recognized in the 
present age. This view has been adopted by our courts of justice, and that form 
of adoption is now prevalent in all parts of India. The Kritrima form 
has now become a local usage principally of Mithila, where widows are held to be 
incapable of adopting in the Dattaka form. The rules regulating these two 
forms of adoption constitute the modern law of adoption, of which the principal 
topic is the Dattaka. It is worthy of remark that although according to the 
texts of the sages, as well as to the commentaries, the law relating to the 
Dattaka and the Kritrima son is almost the same in most particulars, yet the 
law relating to the latter retains its ancient simplicity, while that concerning 
the Dattaka son who is recognized by all the schools, has developed in a 
different way. With these preliminary observations, I now proceed to discuss 
the law of Dattaka adoption. 

Dattaka, Poshya and Pélak-putra.—Dattaka is the word used in San- 
skrit books, but the people of Bengal geherally use the term Poshya-putra to 
designate an adopted son. It conveys the same idea as Palak-putra, that is, 
one who is maintained and treated as a son, as distinguished from a real son. 
The words poshya and pdlaka are both of Sanskrit origin and may be applied 
to any one of the different kinds of sons by adoption. The word poshya, how- 
ever, does not occur in any of the Sanskrit books dealing with adoption ; 
but the term pdlaka-pitd is used in the Dattaka-Mímánsář for adoptive father 
as distinguished from janaka-yita or real father. Pélaka means protector or 
maintainer; but in the composite term Palak-putra as used in ordinary lan- 
guage, the word does not convey that sense but its correlative. Hence you will 
observe that the word pilak-putra may be employed to mean a Dattaka son, and 
I am informed that it is so used by some persons and in certain places, and 
therefore it is not safe to rely upon a word like palak-putra used in a document, 
for considering that the son intended is not an adopted son. In the case of 
Nilmadhab Dass already referred to, the opinion of the Privy Council that the 
son was not an adopted son, was to some extent influenced by the fact that the 
word Palak-putra instead of Dattaka-putra had been used in a document. 


1 Kalee Chunder Chowdhery v. Shib Chunder, 2 W. R., 281. 
* Steele's L. & C., p. 181, 186 and 231. 
* Dattaka-Miminsa, 2, 8. 
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To whom does law of adoption apply ?—This question is not free from 
doubt and difficulty. The law of adoption is supposed to be intimately asso- 
ciated with Braéhmanism, or, the doctrine of spiritual benefit; but we have 
already seen that the doctrine had nothing whatever to do with the origin 
of adoption, and we also find the usage of adoption amongst the Jainas, the 
Sikhs, and even the Mahomedans of the Punjab, who do not believe that 
sons are competent to render any spiritual service to them; on the other hand, 
we find the falling off of the practice of adoption amongst the general body 
of the Hindus themselves. The law of adoption is found in the law-books 
of the Hindus, therefore primå facie it applies to them. The hill tribes on 
the borders of India do not follow all the customs and usages of the Hindus, 
it is therefore doubtful whether they follow the usage of adoption; the fact 
that the usage of adoption obtained all over in ancient India, is no criterion 
for its continuance at the present time amongst all people. Actual existence 
of the usage is the sole test for determining whether the law of adoption 
applies to semi-Hindu and non-Hindu tribes in India. The law of adoption 
applies to Jainas and Sikhs, who are of Hindu descent, and having no separate 
law of their own, have been governed by the Hindu law. It has been held 
by the High Court of Bombay that it is not a necessary consequence of the 
circumstance that the spiritual motive for adoption has no influence on the 
Talabda Koli caste, that its members may not lawfully adopt.! 

Whether it applies to the Brahmas and like.—The history of the Bréh- 
mas shows that they are Hindu dissenters, being opposed only to the caste 
system and idolatry, the former of which forms no part of religion and the latter 
is but a fringe of Hindu theology which is, as I have already shown, so fully 
diversified and exhaustive that no Hindu need renounce Hinduism for the sake 
of religion. They are Monotheists, and in one case? it was admitted that 
they are Vedantists ; but the progressive Brahmas sometimes say that they are 
eclectics in religion. However that may be, they have not renounced Hinduism 
except in a qualified sense, they live like Hindus, and in most respects think 
and feel like their ancestors. At any rate they are Hindus by descent, if not 
by creed, and therefore they are primd facie to be governed by Hindu law, unless 
it be held that they are now amenable to the Succession Act. And if Hindu 
law applics to them, the law of adoption also will apply, notwithstanding 
their want of belief in the spiritual aspect of it. As regards Hindu converts 
to Christianity or Islamism, the case is quite different especially in the latter 
instance, for the Mahomedan law of succession and inheritance is intimatel, 
associated with religion. The Succession Act is theoretically the territorria 
law of India, but it was passed principally for the benefit of the Christians 


2 Bhala Nahana v. Parbhu Hari, I. L. R. 2 Bom., 67. 
2 Anund Coomar Gangooly v. Rakhal Chunder Roy, 8 W. R., 278. 
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and although Hindus, Mahomedans and Buddhists only were originally exclud- 
ed from its operation, it has been found necessary to extend the exception to 
certain hill tribes. The Hindu converts to Christianity have not only renounced 
Hinduism in an unqualified manner but joined the Christian community of 
the descendants of Europeans, and so they may be considered to have ceased 
to be governed by Hindu law. But it is doubtful whether the same view 
may properly be taken of the peasant Christians in the moffussil, not a few 
of whom think that by becoming Christians they have added one more to the 
three hundred and thirty-three millions of Hindu gods. 

It was held not applicable to a Hinduised Koch family.—A family 
took its origin in the Koch tribe of North Bengal, which was not Hindu 
originally but became subsequently Hinduised. The family retained, and was 
governed by, customs at variance with Hindu law. A question arose whether 
succession by virtue of adoption applied to such a family as this, and in the 
absence of proof that succession upon adoption had been introduced into it 
the Privy Council held, that title by adoption could not prevail.! 

Gustom in a Hindu family barring adoption.—The Sudder Court of 
Bengal allowed that, even in a Hindu family, there might be a custom which 
barred inheritance by adoption, and remanded the case for further investigation 
of the alleged custom.® The case related to an impartible estate. It appears to 
be just and equitable that the holder of an impartible raj or estate, . devolving 
on him alone to the exclusion of other members of the family in pursuance 
of a family custom, should not have the power of adoption, so as to defeat the 
rights which the other members of the family may possess according to the 
Kuláchár, and pass the estate to a person chosen by him in the exercise of the 
power of adoption, who may be a perfect stranger to the family. 

Theory of sonship and adoption.—According to both ancient and 
modern Hindu law sonship appears to be an office or status, and it does not 
carry with it the idea of procreation by the father; since the sons by birth, such 
as those blind from birth or labouring under similar disability, do not 
possess the status or quality of a son. The distinctive characteristics of the 
status are the capacity for performing the obsequies, and the right to inherit 
the estate, of the father. Manu* and Atri® represent the subsidiary sons to 
the substitutes of the real legitimate sons: of the eleven kinds of substitutes 
the appointed wife’s son, the appointed daughter, her son, unmarried dameel’s 
son, twice-married woman’s son, pregnant bride’s son and adulterous wife's 


1 Fanindra Deb Raikat v. Ragiswar Das, I. L. R., 11 Calc., 463. 

2 Rajah Bishanath Sing v. Ramcharn Majmoadar, Beng. S. D, A. B., 1850, p. 20. 
° Dattaka Mimánsá, Sect. II, 62. 
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son are, according to the Dattaka-Mimdnsa,! the principal substitutes by reason 
of their being connected in blood with either the legal father or his wife or 
both, and therefore resembling a real legitimate son; but the given son and the 
rest are secondary substitutes by virtue of the texts of law. A son, however, 
is not the end, but a means to an end; for there cannot be a substitute of an 
end. Absolution from debt and attainment of heaven form the end for which 
a son of the body is the primary means, and adoption is substitution of a 
secondary means on failure of the primary one ;? it is in fact the appointment 
of a person to fill the office of a real son. But the fiction of Hindu adoption is 
supposed to be that the adopter procreated the boy on his natural mother.’ 
There is, however, no foundation for such a fiction, except a passage in the 
Dattaka-Mim4nsa, in which Nanda Pandita with a view to prohibit the adop- 
tion of some near relations, says that the boy to be adopted should have the 
capability of being begotten by the adopter through an appointment or the 
like. But this passage can by no means support the theory of fictitious 
procreation. Besides such a theory is inconsistent with the admitted incapacity 
and rights of an adopted son. If the theory were correct he ought to retain 
his relationship with his natural mother and herjrelations, and he should offer 
oblations to her ancestors and inherit from them. But we find the law to be 
quite the contrary, for he is to offer oblations to his adoptive mother’s ances- 
tors,’ and is entitled to inherit from her and her relations. Hence if there 
be any fiction, it is that the adoptive father has begotten the boy adopted on 
his own wife and not on the boy’s natural mother. In this connection it should 
also be borne in mind that according to Hindu law, a son’s son and ® son's 
grandson occupy in all respects the same position as a son, and are included 
by the term putra or son. 

Spiritual and secular objects of adoption—According to the two 
leading treatises on adoption, the object of affiliation is twofold, one is spiritual 
and the other temporal. A son is represented to be necessary for the attain- 
ment of a particular region of heaven, and for the performance of the exequial 
rites and of the ceremony of offering the funeral cakes and the libations of 
water, which are conducive to the spiritual welfare of departed spirits; as 
well as for the celebrity of name, for perpetuation of lineage, and for possession 
of the estate. The spiritual object may be attained by a man destitute of male 
issue through the instrumentality of other relations, such as the brother’s 


2 Dattaka Mfmansé, Sect. I, 35. 
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5 Dat. Mim., VI. 

6 Kalikamal Mozumdar v. Umasankar Maitra, I. L. R., 10 Calo., 282, 


THEORY OF SONSHIP, AND OBJECTS OF ADOPTION. 143 


son.! But the secular object cannot be gained except by means of a son real or 
adopted. Thus, the Dattaka-Chandrika says: “ Although by reason of the ordi- 
nance that a fraternal nephew is the same as a son, he may be the means of pro- 
curing exemption, from exclusion from heaven, and so forth : still,—as the cele- 
bration of name, and the due perpetuation of lineage would not be attained,— 
for the sake of the same, his affiliation by adoption is indispensable.’”* With 
respect to this matter, Sir F. Macnaghten observes :—“ Upon this particular 
point, the sum of all I have been able to collect out of books, or from living 
authorities, is, that in the three superior classes, if there be brothers of the whole 
blood, a son of one of them, for religious purposes, will be the son of all; and 
that, while this son exists, the childless brothers by the same father and 
mother need not adopt one for the performance of sacred rites. But that in æ 
secular point of view, a male child is not considered as the son of his father’s 
brethren—and that to take the heritage as a son of his uncle, he must be adopt- 
ed; that, temporally considered, he does not, as a son, derive any benefits from 
them,—and that the son of a brother is recommended, in preference to all others, 
for adoption.”® A man again that aims at moksha or liberation from transmi- 
gration, which is the highest spiritual end of Hindus, does not require a son 
for spiritual or temporal purposes, and therefore cannot adopt one.!5 The reli- 
gious motive set forth in the special treatises, appears to have no hold on 
the general body of Hindus including the orthodox Pundits, who seldom if 
ever adopt sons. Adoptions are now confined to rich families, and it seems an 
irony of nature, that while a poor man’s home teems with children, rich in- 
heritances go a-begging for want of heirs, and the continuation of the richest 
families, is generally maintained by adoptions. The term ‘celebrity of name’ 
requires a few words of explanation: it is a general custom amongst the Hindus, 
that whenever a person is to be described whether in a private document or in 
a public proceeding, the mention of his father’s name forms an indispensable 
part of the description; and this custom is recognized by the Legislature in 
some Acts which provide that Hindus are to be described in that manner. The 
present description appears to be a shorter form, for in religious ceremonies 
as well as in ancient documents we find a Hindu described by the mention of 
the names of his three paternal ancestors, and this accords with the Hindu 
theory that male issue includes three descendants in the male line. 
Predominance of secular object in adoptions.—Although an adoption 
may be believed by those that adopt sons, to be necessary for the purpose of 
securing the performance of the rites of offering oblations of food and libations 
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of water, conducive to the spiritual benefit; yet the absence of the practice 
amongst the general body of the people including the orthodox Brdhmanas, 
tends to show that the secular object of continuation of lineage has more to do 
with adoptions now made, than the religious one ; regard being had to the fact 
that even some of the heterodox persons are found to adopt. - 

Adoption of daughters.—Nanda Pandita recommends affiliation of daugh- 
ters, by those that are destitute of real legitimate daughters. He argues that 
peculiar spiritual benefit is derived from the gift of a daughter in marriage,! 
and from a daughter’s son;* and that it is necessary to have both male 
and female children in order to secure against falling into a region of horror’; 
thence he concludes, following the analogy of affiliation of a son, that in default 
of a real daughter a substitute of a daughter should be made. He contends 
that it cannot but be admitted that there might be subsidiary daughters by 
operation of law, namely, the Kshetraja or appointed wife’s daughter, that of 
concealed origin, the damsel’s daughter, that of the twice-married woman, and 
the daughter of a pregnant bride, and he cites instances related in the Puranas 
and other works, of daughters affiliated in the different modes of adoption; and 
thus he obviates the objection based upon the absence of axpress texts of law, 
ordaining the adoption of daughters.* There cannot be any doubt that the same 
principles upon which the law of subsidiary sons is founded, apply to the adop- 
tion of daughters as well; and as regards affiliation by operation of law, there 
could be no distinction between the secondary sons and daughters. But with 
respect to the different modes of adoption depending on the choice of the 
adopter, there are cogent reasons for supposing that daughters were adopted 
very rarely in those modes. It should be observed that a daughter cannot 
serve the temporal purposes for which sons are adopted ; and the adoption of a 
daughter for the purpose of making a gift of her in marriage is a spiritual 
luxury too costly to be attractive. The usage does not appear to have ever 
obtained in Hindu society, and therefore not expressly alluded to in any of 
the Codes, or commentaries. Nor has Nanda Pandita’s recommendation met 
with the appreciation of the Hindu community. It serves, however, to prove 
that his views were purely speculative. 

It was laid down by the Sudder Dewany Adawlut of Calcutta, following the 
Dattaka-Mimansé, that “ notwithstanding what is stated at page 102, Vol. I, of 
Macnaghten’s Hindoo Law, the adoption of the daughter of a brother, on the 
condition that her eldest son shall be the ‘ putrika putra’ (son of a daughter) 
of the adopter, is legal, but it is necessary to the validity of such an adoptio 


1 Dat. Mim., vii. 1 and 16. 

2 Dat. Mim., vii. 16, 17 and 18. 
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that it should take place previous to her marriage.”! In another case a similar 
contention was raised, but the High Court held that according to Hindoo Law 
a sister’s daughter could not be an appointed daughter, or her son a puirikd- 
puira.* There appears to have been in both these cases a confusion between a 
putriké and an adopted daughter, and between a putrikd-putra and the son of an 
adopted daughter. If the Dattaka-Mimansé be, as it has been, accepted as 
the paramount authority on all points respecting the law of adoption, then 
the adoption of a daughter if proved to be made, must be recognized as legal; 
and her son, as a substitutionary daughter’s son similar to an adopted son’s son: 
but he can by no means be considered as a putrikd-putra. 

Adoption of daughters, however, prevails amongst the dancing girls, which 
I shall consider in a subsequent lecture. 

Adoption of Pautra and Pra-pautra or grandson and great-grand- 
son.—The adoption of a son by a sonless person is maintained by Nanda Pandita 
to be obligatory in a religious point of view, as a son is the means of attain- 
ment of heaven. To this an objection is raised apparently by his pupils, that 
if that be-the principle of adoption, then it would follow that a person may 


. adopt also a grandstr and a great-grandson in default of real ones, for they 


have been declared to be the means of attaining immortality and the solar 
abode respectively*; and Nanda Pandita obviates the objection by conceding the 
power. There may be cases in which the adoption of a grandson instead of a 
son may be desirable: suppose a man who is a widower has a widowed 
daughter-in-law, as’ the only member of his family; should he be allowed in 
conjunction with his daughter-in-law to adopt a boy who is to be grandson to 
him, and son to the daughter-in-law, the arrangement would be the most perfect 
one. The same result would follow if in Bengal a widow might adopt a 
son with the assent of her father-in-law, as she may in the Presidencies of 
Madras and Bombay. 

Adoption, according to Nanda Pandita, is spiritually obligatory.— 
Nanda Pandita argues that the duty of procreating a son is, according to the 
Sastras, imperative, and neglect to discharge the same is tainted with sin; hence 
a man destitute of a real legitimate son, is bound to adopt a substitute, and it is 
sinful to omit to do so. Religious duties are divided into those that are nitya 
or imperative, and those that are kámya or optional: omission to: perform the 
former is sinful, but as regards the latter, no sin is meurred by omitting to 
] rform them, though a person may reap religious merit by performing them. 
ie term nitya, however, is also used in another sense, to designate the imperative 


* Nawab Ray v. Bhugbuttee Kooar, 6 Beng. Sel. Rep., p. 5. 
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religious duties that a man has to perform every day, as distinguished from the 
naimittika or occasional rites that one must perform on certain occasions. But 
it should be observed that, however meritorious or spiritually imperative the 
possession of a son may be, it"s not a legal obligation for a man to get or adlopt 
a son. | : 

Factum valet.—f have already told you that rules of legal and moral 
obligation have been blended together in the Institutes of Hindu law, and that 
the parts of them, dealing with positive law, also contain some rules that appear 
to be merely admonitory or recommendatory, and not mandatory or imperative. 
I have also pointed out that the leading commentators themselves draw the 
distinction and declare a few rules to be of moral obligation only. But at the 
same time, it seems that they have not always kept the distinction in view while 
discussing the texts of law, so as to point out all the rules that are intended to be 
merely directory ; and the courts of justice have had to consider the question, 
and have pronounced a few rules to be of that character. The leading treatises 
on the particular subject of adoption, represent ito be more a religious than a 
temporal institution, and fetter it with restrictions conceived in a religious 
spirit, some of which have been decided to be of no legal obligation, so that adop- 
tions which had already taken place in contamvention of such restrictions, 
were held not to be vitiated on that account, according to the maxim, Quod 
fieri non debuit factum valet. This matim, whia means ‘ what should not be 
done is valid when done,’ simply expresses the result, and affords no principle 
for discriminating between what shall be done and what shotld be done. Accor- 
ding to English law the maxim is applied to rules relating te mere matters of 
form that become ex post facto immaterial.! A somewhaé similar principle is 
discerned in the Hindu writings on religious rites which consist of many 
parts, where it is discussed whether a ceremony itself is vitiated by the 
omission or vitiation of any part; and the requirements are divided into pri- 
mary and secondary ones, the former of which are considered to be indispensably 
necessary, and the latter immaterial so as not to affect its validity. But the 
rule is of wider application in this country, because there is a commingling of 
mandatory and admonitory rules in the works on Hindu law and more especially 
on adoption, which has been separately dealt with by the latest commentators 
who were concerned more with religion and morality than with law. It is now 
admitted on all hands that there are certain rules which are not legally obli- 
gatory ; but the difficult question with respect to this matter is, how are we to 
differentiate between imperative rules of law and those that are merely binding 
on the conscience of men? The difficulty is enhanced by the fact that the forms 
of expression generally used in the Sanskrit books are the same whether legal 
or moral obligation be intended. So it becomes necessary to consider what prin- 
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ciples have been followed by the commentators in declaring a precept to be of no 
legal force. 

Principle of the doctrine ot factum valet according to the Dayabhaga. 
There is fundamental difference between the Mitakshara and the Dáyabhága 
School in several important points: one of them is that right by birth, of male 
issue to the property of father or other ancestor, is nos admitted by the Daya- 
bhága ; and another point of divergence is, that co-heirs according to Jimita- 
vahana,’ can, under no circumstances take inherited property as joint tenants, 
but they always take as tenants in common, and the right of each of them 
exclusively accrues to a fractional portion of the joint inheritance, that is to 
say, to that share alone, which on partition should be allotted to him, although 
it remains unascertained and undistinguished during the joint state. It is 
necessary to bear these points in mind in order to understand the disquigition 
on the doctrine of factum valet. Referring to the following texts—‘ Separated 
kinsmen, as those who are ungeparated, are equal in respect of immoveables ; 
for one has not power over tha, whole, to give, mortgage or sell it,”—the Miták- 
sharé! says, —“ Among unseparated kinsmen, the consent of all is indispensably 
requisite, because nd one is fully empowered to make an alienation, since the 
estate ts common.” But the guthor of the Dayabhdga takes a contrary view, he 
cites that text and another,® namely, “ A single parcener may not without con- 
sent of the rest, make = agle or gifb of the whole immoveable estate, nor of 
what is common to the fanrily,”—and maintains that these texts are not meant 
to invalidate the @liengtion, ‘because in the instance of land held in common, 
as in the case of ether goods, there equally exists ownership consisting in the 
power of disposal gt pleasure; but that they exhibit a prohibition intended to 
show that it is sinful to put the family into distress by a sale or gift made to a 
person of bad character.6 Then he cites another text which is relied on by the 
Mitaksharé as an authority for the proposition that the father is subject to the 
control of his sons even in regard to his self-acquired immoveable property ;* 
and which runs as follows,—‘“ Though immoveables and bipeds have been 
acquired by a man himself, neither a gift nor a sale of them, (should be made) 
without convening all the sons: ”—and says® that this passage must be interpre- 
ted in the same manner as the above passage; because in order to complete the 
sentence the word q@w@ (should be made) must necessarily be understood ; 
therefore since the propriety (q@w@at) of a gift or sale is denied, there is merely. 
an infringement of the precept by making one, but the gift or sale is not invali- 

dated : for (the nature of) a thing cannot be altered by a hundred texts. 
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The argument of Jimitavéhana in these passages appears to be this. 
Ownership ascording to law consists in the power of dealing with the property, 
according to pleasure ;! if a person be admittedly the owner of a property, 
then it follows that he is entitled to dispose of the property according to his 
pleasure by sale, gift or otherwise: a father acquiring immoveable property or 
a, biped becomes its owner, so also a co-heir, of his sbare of the property jointly 
inherited by him and others: the father or the co-heir therefore is legally 
competent to make a valid gift or sale of such property. The precepts which seem 
to restrict their power of disposition, cannot alter the nature of ownership or of 
its legal incidents such as sale or gift, so as to invalidate the same: but they are 
to be regarded as merely admonitory and morally binding. These precepts are 
dealt with by the author of the Dáyabhága in the same way as conditions 
restraining alienation, and restrictions repugnant to gift are, in modern law.* 
Raghunandana one of’ the commentators of the D&yabhaga illustrates the 
passage “a thing cannot be altered by a hundred texts,” in the following 
way :—“ There is a special precept—‘ Slay not a Brahmana,’ but if a Brahmana 
be slain, can the murder be undone, by that precept? It cannot do that. What 
does it then? It declares sin.” This gloss is liable to bé misunderstood and 
likely to mislead. The writer endeavours to illustrate the mfeaning by an 
analogy drawn from a precept prohibiting the exercise by man, of his natural 
power ina particular way, and its incompetency to annul the effect of the 
particular exercise. You may punish the offender and compel him to perform a 
penance, but the act remains unalterable. Similarly when the law recognizes 
the power of a person to do a thing, and at the same time there are other precepts 
imposing conditions and restrictions based upon extraneous circumstances, 
inconsistent with the acknowledged power; the latter cannot have the effect 
of invalidating anything done in the exercise of the power. It is not, however, 
intended to be indiscriminately laid down that any act done by infringing a rule 
is valid, because it has been done. The doctrine of factum valet as enunciated 
in the foregoing passages of the Dayabhaga applies only when there is a sort 
of conflict of law, or inconsistency of a precept with the freedom of action 
that is a necessary logical consequence of an admitted legal right. 

It is a matter of a very great doubt whether the doctrine does legitimately 
apply to alienation by a father of ancestral immoveable property. A father’s 
rights to such property, according to the Dayabhaga, bear a close resemblance 


texts.” But the original is qwaaaarfy TTT YAR ATM : and q@w@ means a thing or the 
nature of athing, but not a fact. X 

1 Dáyabhága, 2, 27; Viramitodaya, i, 17. 

® Transfer of Property Act, Sections 10 and 11. 

8 Sir F. Macnaghten’s Considerations on Hindu Law, page 34; Pundit Bharatchandra 
Siromani’s Edition of original Dayabhaga with six commentaries, page 67. 
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toa widow’s rights to property inherited from her husband. The principal 
point of difference appears to be that the restrictions imposed on a father’s 
right of dealing with ancestral immoveable property are intended for the 
benefit of his male issue, but those relating to a widow form the essence of the 
nature of her estate. The whole estate appears to be vested in the father as in 
the widow, and neither a son in the one case nor a reversioner in the other does 
appear to have any present interest in the estate, excepting perhaps the 
right to maintenance in the former case. Restrictions on the power of aliena- 
tion are similar in both cases,! but in the case of a father, they become opera- 
tive if male issue exist, whereas in the widow's case, their operation is not 
affected by the existence or non-existence of reversioners ; a father, however, is 
declared competent to make a gift of a part of the ancestral immoveable property, 
not incompatible with the due support of the family. The sons have no right 
to demand a partition of ancestral property as against the father; it may, 
however, take place if the father chooses to divide such property, but he is not 
competent to distribute it unequally between his sons, though he is himself 
entitled to two shares, and the sons to one share each. This statement and 
comparison will enable you to understand the nature of a father’s rights in 
ancestral immoveable property, and the difficulty in applying the doctrine of 
facium valet to an alienation of such property. But it has been applied, so that 
itis now settled that in Bengal there is no distinction between ancestral and self- 
acquired property, and the process of reasoning which led to this result appears 
to be the following :—Right to partition is an incident of co-ownership, but that 
right is denied to sons as against their father; hence it is inferred that sons 
have no right to ancestral property during the life of the father, who is 
therefore the sole owner of it, and this conclusion is supported by the fact that 
the father is declared competent to alienate a part; an alienation of the whole 
ancestral immoveable property is prohibited, on the ground that if permitted it 
would deprive the family of the hereditary source of maintenance; but that 
ground applies with equal force to the immoveable property acquired by a father 
himself who is bound to provide the family with maintenance; the prohibition 
against alienation, therefore is concluded to be of the same character, in both 
cases. There are, however, cogent arguments in support of the contrary view.* 
But the extension of the doctrine to ancestral property has not been followed 
with any appreciable evil consequence, the instincts of a father offering a 
sufficient guarantee to the protection of sons’ interests. The doctrine, however, 
h 3 not been extended to an alienation, by the widow, of the estate inherited by 
h è There is considerable difference between the Mit&ksharé and the Daya- 
b aga school with respect to the widow’s inheritance and to the nature of her 
! Nayabhaga Ch. ii, 23—26 ; Ch. xi, i, 56 and 60. 
? Dr. Wilson’s works, Vol. V, pp. 65, et seq. 
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estate. And Mitra Misra, the author of the Viramitrodaya maintains that the 
doctrine of factum valet does apply to an alienation by the widow, of her hus- 
band’s estate, provided it be not made for an immoral purpose.! He quotes! 
the passages of the Dayabh4ga bearing on the doctrine of factum valet, and 
argues that the doctrine therein explained is with equal force applicable to 
a sale or gift made by a widow; and he concludes thus: “Therefore, it is 
established that in making gifts for spiritual purposes as well as in making a 
sale or mortgage for the purpose of performing what is necessary in a spiritual 
or temporal point of view, the widow’s right does certainly extend to the entire 
estate of her husband; &c.’’> 7 

Doctrine recognized by the Mitékshar4, origin of notion that it is 
not.—I have already drawn your attention to the advanced legal ideas that are 
set forth in the Mitakshar4, relating to the conception of law and the force of 
popular feelings in overriding rules propounded in the Sastras ; as well as to its 
opinion that a certain precept is merely of moral obligation.* And I have also 
told you that it is erroneous to suppose that the doctrine of factum valet is 
peculiar to the Bengal school and is not recognized by the Mitéksharé school. 
This erroneous impression appears to have originated from the divergent views 
taken by the two schools with respect to an alienation by a father of ancestral 
property, and by a co-heir of his undivided share in the patrimony. We 
have already seen that the texts prohibiting such alienation have been held 
by the Bengal school to be of moral obligation. But, according to the Mitékshara 
they are considered legally binding, and hence it is concluded that the doctrine 
of factum valet does not obtain in that school. This conclusion would have 
been correct, had the nature of the right of a father or a co-heir been the 
same in the two schools. But on the contrary, according to the Mitékshara, 
a father and his sons are co-owners of ancestral property, and co-heirs are joint 
tenants of the estate inherited from paternal ancestors; whereas according to 
the Dayabhaga, sons have no right to ancestral property during their father’s life, 
and co-heirs are tenants in common and as such are severally sole owners of their 
undivided shares. There being thus a fundamental difference in principle on 
the two important points, the thing which cannot be altered by a hundred texts, 18 
non est in the Mitakshar4; for the estate being jointly vested in co-heirs, and 
father and son being co-heirs with respect to ancestral immoveable estate, none 
can have individually the right to deal with the property. 

But with respect to a father’s self-acquired immoveable property in which he 
has sole ownership, the Mitéksharé substantially comes to the same conclusion as 
the Dayabhaga, notwithstanding the precept prohibitory of alienation without 
consent of sons. For, although the author cites that precept® in support of his 

1 Viramitroduya, p. 141. * Lecture, iii, p. 88. 
2? Viramitrodaya, p. 138, et seq. ® Mitakshara, 1, 1, 27. 
€ Ibid, p. 141. 
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theory that sons acquire an imperfect right in their father’s self-acquired pro- 
perty, yet as regards the father’s right of alienation of such property he main- 
tains! that a son has no right of interference, but on the contrary he must 
acquiesce in the father’s disposal of property acquired by him. The crucial test 

' of the applicability of the doctrine to an alienation, is the single ownership of the 

alienor. It is exemplified by what the Mit&éksharé says* with respect to the 
text prohibiting alienation of immoveable property even by one of separated 
kinsmen :—“ But among separated kindred the consent of all tends to the facility 
of the transaction, by obviating any future doubt, whether they be separated 
or united : it is not required, on account of any want of sufficient power, in the 
single owner; and the transaction is consequently valid even without the consent 
of separated kinsmen.” Thus the Mitakshara does, by implication declare the 
above two precepts to be directory only. 

It must be admitted, however, that the Mitékshar4 does not express the 
principle of factum valet in the pointed manner in which it is enunciated by 
Jimitavéhana. But the principle appears to underlie several disquisitions in 
the Mitaksharé. Sale without ownership is one of the topics of litigation 
in which a true owner may recover property which has been sold, given or 
pledged by a person who is not the owner. The Mitákshárá in dealing with 
this subject observes, that a sale, gift or pledge by one who is not the 
owner is to be set aside, for the transferee cannot acquire any right from one 
who is not the owner. Revocation of gift is the next topic of litigation,* in which 
gifts are divided into four classes, namely, proper, improper, lawful and unlaw- 
ful.§ Sixteen descriptions of gifts are declared unlawful and they are such 
as are liable to be set aside by a court of equity; and nine kinds of gifts are 
declared improper, in some of which the donor has ownership and in the rest he 
has possession but not ownership. The Mitaksharé having described and explained 
the different kinds of gift, remarks that an unlawful gift shall be set aside, and 
concludes thus :—‘ Narada ordains punishment for him who accepts an unlaw- 
ful gift, and for him who gives an improper gift, in the passage,—‘ Whoever 
out of covetousness takes an unlawful gift and whoever gives an improper gift ; 


* Mitaékshara, 1, 6, 9—10. 

2 Ibid, 1, 1, 80. 

* See Mit&kshar&é on Y4jnavalkya’s Code, ii, 168. 
* See Mitákskará on Yajnavalkya, ii, 175—176. 

l $ The original words are gy, wey, Qu and qqw, the last two words mean literally, 
gen and ungiven; and from the explanation afforded by the discussion of the subject it 
ay pears that given means lawfully given, and ungiven means what may be deemed ungiven 
by reason of being illegal, the first two words mean respectively what may or should be given 
at i what may or should not be given: the words are ambiguous, but the context justifies the 
re dering I have given. 





152 BRITISH PERIOD, LAW OF ADOPTION, FACTUM VALET, AND CASTE RULES. 


(they, i. e.,) the donor of an improper gift, gnd the donee of an unlawful gift 
are liable to punishment.’” On an examination of the rules laid down in these 
two topics of litigation, it appears that where the donor is the owner, a gift 
though improper is not invalid and not liable to be revoked, although the donor 
may be liable to punishment. And this view is supported by what the Mitak- 
shar& says in another place,! thus:—Punishment is ordained for the gift and 
acceptance of a thing which is not the praperty of the donor,—in the following 
passage,—‘* He who receives a thing which ought not to be given, and he who 


bestows it, both these are to be punished as thieves, and amerced in the highest ` 


penalty.” —Hence it appears to follow by necessary implication that if the 
transferor has ownership in property, any transfer made by him is legally valid 
notwithstanding precepts forbidding alienation by reason of the existence. of 
some extraneous circumstances such as the possession of children or wife. 
I may give you another instance in which the Mitakshar4 declares one 
portion of a text to be mandatory and the rest to be directory. With respect 
to marriage YAjnavalkya ordains,—“ Let him who has not omitted the duties 
of studentship, marry a damsel of auspicious parts, who has not been accepted 
or enjoyed by another, who is attractive in his sight, who is not a sapinda of his, 
who is younger in age, whi is free from disease, who has brothers, whose father 
has not the same gotra or pravara with him, and who is beyond five degrees on 
his mother’s and seven on his father’s side.”® The Mitéksharé while explaining 
these passages, says that the status of the wife does not arise if the damsel be a 
sapinda or samdna-gotra or samdna-pravara of the bridegroom, and as regards 
the other qualifications, it is merely desirable that the bride should have them, 
buf the marriage is valid notwithstanding their absence. 
It is now settled by the Privy Council that the Benares school does to a 
certain extent recognise the doctrine of factum valet.“s 
The word ata, (Kartavya) in a rule indicates it to be directory. — 
In the passages already referred to, the author of the Dáyabhága says that 
the word kartavya is understood in the text prohibiting alienation by a father 
of his self-acquired property; and bases his conclusion that the text is directory, 
upon the meaning of that word. We have therefore the high authority of 
Jimttavdhana for the proposition, that the word kariavya in a precept indicates 
that it lays down a rule of moral obligation. This appears to be supported by 
several texts containing that word, which are regarded as preceptive and 
not mandatory. For instance, the following text of Atri,*— “ By a sonless 
man alone, a substitute of son should be made (kartavya) ”—is certainly directory, 


1 Seo original Mitaéksharé on Yájnavalkya, ii, 24. 

® Y4jnavalkya, I, 52-58. 

8 Wooma Daee v. Gocoolanund Dass, I. L. R., 8 Oale., 587; 20. L. R., 51. 
* Dattaka-Mimansé, I, 3. 
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' for a sonless man cannot legally be compelled to adopt a son; similarly, the 


following text of Saunaka,—‘ Adoption of a son, by Brahmanas should be 
made (kartavya) from amongst sapindas; or, on failure of these, from amongst 
a-sapindas; otherwise let him not adopt,”!—has all along been held to be of 
moral obligation, adoption of an a-sapinda when a sapinda is available for 
adoption is perfectly valid, however improper it may be. 

Statement in a precept of thg reason of the rule indicates it to be 
directory.—The Mímánsá philosophy of Jaimini discusses the character of 
a precept setting forth the reason of the rule ordained by it. I have already 
pointed out to you? the importance attached by the Sanskrit lawyers to the 
rules of interpretation, laid down in the Mimánsá which has appropriately 
been described by Colebrooke as “the philosophy of law” illustrating 
“the logic of the Jaw.” The part of the work containing the disquisition’ 
is Called “the topic of precept with reason ;” and the conclusion arrived at is, 
that the statement of the reason in a precept marks it as laudatory or recom- 
mendatory, and is intended to induce men to follow the precept which is not 
obligatory. You will observe, that if there is a body of rules some of which 
are mandatory and some admonitory, then the above canon of construction 
appears to be a perfectly legitimate and reasonablé test for differentiating 
between them. When a person combines in himself the capacities of both a 
lawgiver and a moralist, and he intends to act in his first capacity it is sufficient 
for him to intimate his commands; but when he descends to give reasons 
for what he enjoins or forbids, it may very fairly be presumed that he is 
not imperative, but wishes to persuade people to follow his advice and re- 
commendation, and not to compel them to act or desist. The following instance 
shows an application of the canon: the precepts enjoining the duty of adoption 
add that it should bé made for the sake of oblations of food, libations of water, 
and exequial rites, as well as for perpetuation of name; so there is a statement 
of the reason for the injunction contained in the precepts which have therefore 
been always regarded as laudatory or recommendatory, and no man has ever 
been compelled to adopt. 

Applicability of factum valet to adoptions.——The law of adoption 
which was founded upon the theory of property in a son, and consisted in a 
transfer of such property, is undoubtedly a survival at the present day, and 
has in consequence assumed a different character. But as the original theory 
of ywnership in a son, is admitted by all the Sanskrit commentators excepting 


® Dattaka Mímánsá, 2, 2. 
* Lecture ITI, p. 74. 
| Jaimini’s Miménsé, I, 2, 3; qaaefaaerfuacwy, See Bengal Asiatic Society’s 
San skrit Edition, pp. 53-55. 
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one! or two, the rules propounded by them must be considered, having reference 
to that theory. The principle of factum valet, which is applied to transfers 
of ownership in ordinary property, is, for the same reasons, applicable to an 
adoption consisting in the gift and acceptance of a son; and, judged by that 
principle, many of the unreasonable restrictions relating to affiliation, will 
prove to be recommendatory in character. But while some have been held 
to be rules of that description, others have been pronounced to be legally 
binding: it is not easy, however, to find out the principle upon which the 
distinction has been based. 

Caste-rules.—The Smritis, which introduced, as I have already told you, 
the caste system, prescribe rules in detail regarding the relative position of 
the different castes, their respective professions and callings, and their several 
rights, duties, privileges and disabilities concerning both temporal and religious 
matters. With the majority of these ordinances, lawyers are not much 
concerned. But there are some caste-rules which a Hindu lawyer of the 
present day has to study; namely, prohibitions of intermarriage between the 
different castes and their subdivisions, a few rules of inheritance peculiar to one 
caste or another, and certain modern rules of adoption, prohibiting that to 
Bréhmanas which is pe?mitted to Sidras. A discussion of the charagter of 
some of these rules and espetially the last, has an important bearing on the 
subject with which we are concerned ; and a brief account of the caste-system 
and its changes is requisite for understanding the nature of the caste-rules. 

Origin of éastes—There being no rational principle upon which the 
hereditary caste system could be based, it is generally represented by Bréhmanas 
who are most interested in maintaining it, to be a divine institution established 
from the beginning of creation. But the sacred books do not agree as to its 
origin: the various accounts given of it by the different works of ancient 
Sanskrit literature have with considerable research been collected together by 
Dr. Muir in the first volume of his Sanskrit Texts ; and the results of his enquiry 
are expressed in these wordâs: — 

“The details which I have supplied in the course of this chapter must 
have rendered it abundantly evident that the sacred books of the Hindus 
contain no uniform or consistent account of the origin of castes; but, on the 
contrary, present the greatest varieties of speculation on this subject. Expla- 
nations mystical, mythical, and rationalistic, are all offered in turn; and 
the freeest scope is given by the individual writers to fanciful and arbitrary 
conjecture. 

“ First: we have the set of accounts in which the four castes are said to 


2 Soe Vyavahéra-Maydkha, Mandlik’s Edition, p. 36. 
? Muir’s Sanskrit Texts, Vol. I, p. 159. 
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have sprung from progenitors who were separately created; but in regard to 
the manner of their creation we find the greatest diversity of statement. 
The most common story is, that the castes issued from the mouth, arms, thighs, 
and feet of Purushg, or Brahms. The oldest extant passage in which the idea 
occurs, and from which all the later myths of a similar tenour have no doubt 
been borrowed, is, as we have seen, to be found in the Purusha Sikta; but it is 
doubtful whether, in the form in which it is there presented, this representa- 
tion is anything more than an allegory. In some of the texts which I have 
quoted from the Bhagabata Purana, traces of the same allegorical character 
may be perceived; but in Manu and the Puranas the mystical import of the 
Vedic text disappears, and the figurative narration is hardened into a literal 
statement of fact. In other passages, where a separate origin is assigned to 
the castes, they are variously said to have sprung from the words Bhfh, Bhuvah, 
Svah; from different Vedas; from different sets of prayers; from the gods, and 
the asuras ; from non-entity (pp. 17—21,) and from the imperishable, the perish- 

able, and other principles (Harivaméa, 11816). In the chapters of the Vishnu, 
Vayu, and Markandeya Puranas, where castes are described as coeval with 

the creation, and as having been naturally distinguished by different gunas, 

or qualities, involving varieties of moral character, wa are nevertheless allowed 
to infer that those qualities exerted no inflynce pu $he classes in whom they were 

inherent, as the condition of the whole race daring the Krita age is described 

as one of uniform perfection and happiness; while. e actual separation into 

castes did not take place, according to the Vayu Purána, untid men had become 

deteriorated in the Tretá age. 

“Second: in various passages from the Brdhmanas, Epic poems, and 
Purdnas, the creation of mankind is, as we have seen, described without the 
least allusion to any separate production of the progenitors of the four castes 
(pp. 23—97, and elsewhere). And whilst in the chapters where they relate the 
distinct formation of the castes, the Puranas, as has been observed, assign 
different natural dispositions to each class, they elsewhere represent aj] mankind 
as being at the creation uniformly distinguished by the quality of passion. In 
one of the texts I have quoted (p. 27f.) men are seid to be the offspring of 
Vivasvat; in another his son Manu is said to be their progenitor; whilst in » 
third they are said to be descended froma female of the same name. The passage 
which declares Manu to have been the father of the human race explicitly 
affirms that men of all the four castes were descended from him. In another 
r markable text the Mahábhárata categorically asserts that originally there 
Y 8 no distinction of classes, the existing distribution having arisen out of 
d erences of character and occupation. Similarly, the Bhagavata Purana 
i one place informs us that in the Krita age there was but one caste; and this 
\ W appears also to be taken in some passages which I have adduced from 
1 e Epic poems. . 
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“ In these circumstances we may fairly conclude that the separate origina- 
tion of the four castes was far from being an article of belief universally received 
by Indian antiquity.” 

It may be observed here that regard being had to the differences of 
character and occupation, the members of every political society are divisible 
into four classes corresponding to the four castes of the Hindus. Those distin- 
guished by intellectuality, learning and religion are the real leaders of the 
society : next in importance are the royal class, the warriors on whom the 
protection and the very existence of the state depends, and who are characteriz- 
ed by physical agility, courage, administrative capacity and intelligence. Then 
come those concerned in the production of wealth by agriculture, trade, and 
cattle-breeding or cattle-tending, requiring intelligence, and a lower standard of 
morality. And lastly, the labourers serving the preceding three classes, or prac- 
tising the mechanical or other similar arts, distinguished by their capacity 
for physical labour, and spirit of dependence. The virtues and qualities 
requisite for distinction in these occupations, as well as their importanee to 
society, are taken into consideration for fixing the relative rank of the four 
classes; and the common story of their origin is nothing more than an allegory 
representing society and its different classes» of members, as one human body and 
its limbs respectively. The fact that there are as many castes as there are occu- 
pations proves the origin of the institution. The explanation of the mixed classes 
by supposing them to be the issue of intermarriage between the four tribes, 
appears to be a play of the imagination; where the abstract qualities of any 
two of the four tribes, were thought requisite for filling a particular occupation, 
persons following that occupation, were supposed to be descended from the 
offspring of an intermarriage of a man belonging to the one tribe, with a 
woman appertaining to the other. Thus the Ambasthas or the physician class of 
Bengal are imagined to be a mixed caste sprung from the issue of a Bréhmana 
father and a Vaisya mother. A physician resembles a Bréhmana in his general 
culture and learning, and also a Vaisya inasmuch as he does in a manner trade 
with his learning; and so the class is fancied to be descended from a combina- 
tion of the two tribes, the worse quality being supposed to be derived from the 
original mother, and the better from the father. The principle of heredity 
underlies the system, and gained considerable support from the state of early 
society. And although all the arguments in its favour are based upon false 
analogy and opposed to experience, nevertheless the practical advantages and 
disadvantages of birth in particular families, due to extraneous circumstances 
may afford specious arguments in its support. 

The four tribes and the mixed classes have subdivided themselves into 
numerous branches, each of which has constituted itself into a separated caste 
having no connubium with others. Each of these again divided its members 
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into Kulins and Manliks. So that the spirit of caste or the principle of in- 
equality of men has so thoroughly permeated Hindu society that there cannot 
be two men holding equal position. Even the Brahmanas of Bengal are 
divided into three subcastes namely, Rarhiyas, Bárendras and Vaidikas. 
Privileges of twice-born tribes and disabilities of Stidras—The 
three superior tribes had the privilege of studying the sacred literature; and 
hence they are called twice-born. Vasishtha says,—‘ Bráhmanas, Kshatriyas 
and Vaisyas are twice-born; their first birth is from their mother, the second 
from the investiture with the sacred girdle; in that the sacred literature is 
the mother; and the teacher, the father.”! They had also the privilege of 
performing sacrifices and religious rites. The Brahmanas, however, reserved 
three special privileges for themselves, namely, the rights of teaching the 
sacred literature, of officiating as priests at sacrifices and ceremonies performed 
by any person, and of receiving gifts.* These were also the primary means of 
their livelihood from which the Kshatriyas and the Vaisyas were excluded.? 
Regard being had to the duties and disabilities of Stdras, as ordained in the 
Smritis, they appear to have been looked upon more like lower animals than 
human beings. To serve the Bréhmanas, Kshatriyas or Vaisyas, is represent- 
ed to be the primary duty of a Siidm, and the means of his livelihood ;* and if 
he could not procure service under the twice-born classes, then the practice 
of the mechanical arte is declared to be the secondary means of his subsistence. 
The Súdras are pronounced to be debarred from the study of the sacred books ; 
it is declared that nothing is sinful in a Sidra, there is no sacrament for him, nor 
has he any right to religion; but he is not to be prevented if he chooses to 
perform religious rites,5 which he may do but without sacred texts. He is not 
to be permitted to amass wealth, when capable of doing so in a lawful mode ;7 
and if he is possessed of wealth, a Brahmana might according to his pleasure 
snatch away from him as much as he liked.’ It is farther ordained that no advice 
shall be given to a Sádra in any temporal matter, nor any religious instruction 
imparted to him, nor any penance directed to him ; he who does so, falls into a 
lower region.” It should be mentioned in this connection that the position 
assigned to Sddras bears some resemblance to that of females belonging to the 
twice-born classes ;!9° and that a member of the twice-born tribes is also 
declared to be incapable of performing religious rites before his upanayana 
ceremony, as he is on a level with a Sudra before his second birth consisting 


! Vasishtha, II, 2-8; Sacred Books of the East, Vol. XIV, p. 9. 


: Manu, X, 75-76. 7 Manu, X, 129. 

® Manu, X, 77-78. ® Mann, VIII, 417. 

* Mann, X, 123-125 and 121. ° Mann, IV, 80. 

§ Manu, X, 126. 2° Manu, V, 165; IX, 18. 
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Fusion of Brahmanism and Buddhism into the Tántrika system of 
modern Hinduism.—lIt is generally supposed that Buddhism has died out in 
India, but what appears to have really taken place, is a compromise between the 
two systems, and the modern Hinduism appears to be a combination of Brahman- 
ism and Buddhism. The learned Bréhmanas formed the intellectual aristocracy 
of India, whose religious duty and occupation required the cultivation of learning. 
To make the caste-system and idolatrous rites, consistent with Buddhism appears 
to have become the principal subject of their consideration, after it had estab- 
lished itself firmly amongst the lower tribes. They endeavoured to suppress Bud- 
dhism in various ways, but at the same time they found it necessary to make 
certain concessions in favour of all people. Buddhism is said to have been driven 
out of India, by Kum4rila Svamin and his celebrated disciple Sankarécharya. The 
latter is the founder of twb systems of religious fraternity, namely, the Vedantik 
and the Taritrika ; the first is open to the twice-born classes only, and the second to 
all people without any restriction. The Tantrika system of religion introduced 
by Sankara and other champions of Braéhmahism declares the religious equality 
of all people, and in a manner converts the caste into a secular institution. 
The arguments advanced and the principles enunciated, though not always 
expressed, by them for effecting the purpose, appear to be substantially these. 
—The physical, intellectual and moral faculties are possessed in different 
degrees by different people, they are not equal in these respects, nor can all 
men hold the same rank in society, there must be distinctions between men; 
hence caste is a necessary institution. All people are not equally religious, nor 
capable of understanding religious truths in the same degree; a few only may be 
disposed to devote themselves entirely to religion; hence religious rites and 
festivities are necessary for the benefit of the ignorant people, who form the ma- 
jority in society, and are incapable of appreciating higher truths of religion ; for 
them, superstition and idolatrous worship are better than irreligion : therefore so 
long as you remain a householder, you must have caste and ceremonies, and also 
outwardly respect them for the benefit of the ignorant. But, within the circle 
of esoteric Tantrika worship you have no caste distinction, and if you wish to 
renounce the world and devote to religion, you are at perfect liberty to become an 
ascetic, and a member of the Tántrika religious fraternity where there is no caste.— 
Thus Bréhmanism has succeeded in re-establishing its influence in Hindu society, 
but with substantial modifications of its ancient principles. To the Sidras has been 
conceded the right to have all the religious ceremonies performed on their behalf by 
their Brahmanica] priests, in most of which they can take part like the superior 
tribes ; but the Vedik mantras in their case, should be recited inaudibly, and in 
some instances Vedik words are to be replaced by different terms, whilst the 
Homa and the like ceremonies are to be vicariously performed by Bráhmanas 
as in the case of females belonging to the superior tribes. The right to the 
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Upanayana ceremony could not, however, be conferred on the Sddras. But to 
satisfy them a similar ceremony has been created for them. Upanayana means, 
presenting a boy to a Guru or preceptor of the Vedas, and the ceremony marked 
the commencement of study of the sacred literature; it has now become a farce 
even in the case of Braéhmanas, who learn a few sentences of the Vedas, and 
the period of study does not extend even to a week, within which the ceremony of 
Samdévartana or return from the Guru's house, takes place, which, according to the 
ancient practice, could be done after the expiration of nine or twelve years at the 
lowest from the commencement of studentship. The Sidras have now the Diksh& 
ceremony, in which they learn one short sentence of the Taéntrik mantra, from the 
Dikshé-guru, just as in the Upanayana ceremony Braéhmana youths are taught 
a few Vedik sentences, by their Guru or preceptor of the sacred literature. A 
student of the history of Brahmanism cannot but admire the superior order of 
intelligence exhibited by the Bréhmanas who have succeeded in maintaining 
their pre-eminent position from the dawn of Indian civilization down to the 
present day ; in fact, they are the glory of India, though they have ruined their 
country by their mistaken notions and pernicious policy. 

Modern Stdras: is their marriage licensed concubinage ?—The 
Sadras of the present day are not what they are depicted to liave been in 
ancient times. The Sidras were, according to the original classification, either 
servants of the twice-born classes or persons practising the mechanical arts. 
They should not, however, be confounded with slaves, although the servile Sidras 
might, on account of their dependence, bear a resemblance to slaves. The 
slaves again were not necessarily Sudras, for admitting that the caste-rules 
relating to slavery, as found in the Institutes, were all observed, a Brdhmana 
could have a slave belonging by birth to any tribe; so a Kshatriya could have 
a slave who is either a Kshatriya or a Vaisya; and a Vaisya, one belonging to 
his own tribe. Thus there were twice-born slaves, who if emancipated would 
perhaps belong to their own caste. But, however that may be, the position 
of the castes has to a great extent changed, and it is not the same in modern 
times as is described in ancient law. The Sidra class appears to have absorbed 
the higher castes that had been converted to Buddhism. The discovery of 
writing and the cultivation of secular learning have also tended to raise the 
position of certain classes of Sddras. The Kayastha or the writer's caste! 
appears to owe its origin to the discovery of writing, and furnishes an instance 
in which a new occupation has created a new caste. This class appears to be 

nposed of men belonging to all the tribes, who adopted that particular 





1 The word Kéyastha, ST@@ is derived from T4 the forepart of the hand, and ST 

live; and its etymological meaning is, one that earns his livelihood by the forepart of his 
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occupation; the divergence of customs amongst different sections of them in 
several particulars leads to that conclusion. The story that the progenitor of 
that caste issued from all the parts of Brahmé’s body may be an allegorical state- 
ment of that fact.. Some sections of Whe Kd4yasthas in Bohar and the North-West 
Provinces wear the sacred thread, the distinctive sign of the twice-born classes ; 
the period of pollution on the occasions of deaths and births is different amongst 
the different sections, namely, ten, twelve, fifteen or thirty days, the respective 
periods for the four tribes; but there is the anomaly that intermarriage takes 
place between families that have the sacred thread and those that have not. This 
practice, however, does not obtain between all the different sections. It is there- 
fore doubtful whether all the K4yasthas are Súdras by origin. This class, how- 
ever, has attained a position almost equal to that of the Braéhmanas, to whom the 
Bengal Káyasthas owe much for their elevation and culture. We have already 
seen, that the ancient disabilities, both secular and religious, have ceased to be 
applicable to modern Súdras; and the initiatory ceremonies are performed by the 
better classes of Súdras if not by all. Bat marriage amongst all classes of 
Hindus without any exception is solemnized with religious ceremonies. There are, 
however, passages in the Codes as well as in later works, from which it may be 
argued that the peculiar degree of sanctity attached to marriages does not apply to 
a Súdra marriage. For, amongst Sidras a Dasi{-putra or illegitimate son begotten 
on a female slave is declared to be entitled to share with legitimate sons.* It may 
further be contended that as Súdras could not celebrate sacrifices, they could not 
havea patní or lawfully wedded wife. And upon these grounds Sidra marriages 
might be looked upon “as virtually no more than licensed concubinage.”® 
With respect to this argument it should be observed that a Dasi-putra of 
a, twice-born man is declared entitled to maintenance, though not to a share;* 
it is therefore a question of degree; and a provision made for an illegitimate 
child can afford no argument against the character of Sddra marriages any more 
than against that of marriages amongst the superior tribes. Nor has the second 
argument any force, for whatever might be the actual state of ancient society, 
the religiogs disabilities of Súdras have long since ceased, not only in theory 
but in actual practice, and they may have Patnis sharing in the fruits of 
religious ceremonies performed by them. Otherwise, the argument pushed to its 
logical consequences, must go to the extent of asserting that the wife of a Sadra 


1 See Sdidra-Kamalikara where a passage giving that account, is cited from Padma- 
purdna, but not found in most copies of that Purana. 

2 Mitékeharé, I, 12, 2; Dáyabhága, IX, 29-31. 

® Gopal Narhar Safray, v. Hanmant Ganesh Safray, I. L. R., 3 Bom., 278 (289.) 

* Mitaékshar4, I, 12, 8 ; Dayabhaga, IX, 28. 

5 See Raghunandana’s Sadra-Kritya-Vichérané; and Kamalakara’s work on the same 
subject, called Sidra-Kamalikara. 
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can, under no circumstances inherit his property, for there is no commentator 
recognizing the succession of a wife who is nota patné. There are, undoubtedly 
passages in ancient law, as we have already seen, as well as in later Sanskrit 
writings, disparaging to the Sidra tribe wich is represented as the servile class. 
A passage of the Brahma-Purdana! says that a Sidra who depends for his livelihood 
on others and is like a slave, cannot have a son, since the issue of a connection 
between a male and a female slave becomes a slave of their master. This is 
perfectly true if Súdras be regarded as slaves, for a slave is a sort of property 
belonging to his master, and as such cannot hold property and therefore cannot 
have parentis dominum over another as his son. But admitting that, of the Sidras 
those that served the superior tribes, held the same position as slaves, yet the 
reason is not applicable to all Súdras in ancient times, far less to the Súdras of 
the present day; since the condition and status of the different tribes have changed 
in the course of time, and neither the Brahmanas nor the Sddras are now what 
they are depicted to have been in ancient times ; service is no longer the monopoly 
of the Sidras nor is it their only occupation. It should be observed here 
that the prevailing impression that Sidras form the lowest class in the Hindu 
society, is erroneous, for, according to the Institutes, they appear to be superior 
to many of the mixed classes. 

Intermarriage and inter-adoption between different tribes—The 
European authorities have come to the conclusion, that if marriage between a 
man and a woman be not valid, the adoption by the man, of a son borne by 
the woman is not legal, when the adopter belongs to any of the superior tribes. 
Marriage and adoption, according to them stand on the same “footing in that 
respect. Marriage of a man belonging to a superior tribe with a woman of an 
inferior class is recognized by the Institutes,? but they disapprove the marriage 
of a Sidra girl by a man of the twice-born tribes, especially by a Bréhmana.*® 
The Codes are silent with respect to a marriage of a man of an inferior tribe 
with a damsel belonging to a superior tribe; and it might be inferred that a mar- 
riage of that description was not recognized. But such marriages seem to 
have been recognized, however disapproved they might be; because the origin of 
several mixed classes is attributed by Manu to marriages between men of inferior 
tribes with damsels of superior castes.* The law, however, has been understood 
to prohibit such marriages. As to intermarriage between a man of a superior 
tribe with a damsel of an inferior tribe, it is, as I have already said, expressly 
recognized by the Codes; but the Aditya-Puréna enumerates it as one of the 
practices that should be shunned in the Kali age® and the present practice 


3 Cited in the Dattaka Miímánsá, 2, 81. * Manu, X, 11-138. 
2 Manu, III, 18. ® See Lecture III, p. 95. 
e Yajnavalkya, 1, 56; Manu, III, 14-19. 
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amongst the Hindus shows that this rule is generally respected and followed. 
Accordingly it has been held that in the absence ef especial custom marriage 
between a Dome Bráhman and a Hari girl is invalid. 

But it should be observed that the validity of an intermarriage in which 
the husband belongs to a superior tribe is recognized by the Mitákshará, 
the Dáyabhága and many other commentaries. Tho passage of the Aditya- 
Purána is the only authority against the lawfulness of such marriage, and 
I have already discussed the nature of ite authority, and the character of the 
rules which appear to be recommendatory only. It should moreover be ob- 
served that Hindu law bristles with passages declaring that a person of a 
higher tribe may degrade himself to a lower position by his misconduct. A 
Bréhmana may now become a (Christian or a Mahomedan, and so renounce 
Hinduism altogether; and the Hindu law declares that he may reduce himself 
to the position of a Sidra or to a still lower one. Suppose the Dome Brahman 
in the above case, infatuated by his love for the Hari girl, threw off his sacred 
thread, partook of food prepared by Haris and chose to live as a Hari. The 
Hindu law cannot prevent it, why should then his marriage with the Hari 
girl be declared invalid? A marriage is. no doubt disapproved when there 
is great disparity between the social position and rank of the parties to it, even 
by a society which does not recognize caste. But there is a wide gulf between 
the illegality of a marriage and its disapprobation by society. It appears to 
be unreasonable and hard to hold that the caste restrictions of the kind in- 
validate a marriage actually contracted and consummated, in contravention 
of them, and so to bastardize the issue. The only objection that might arise, if 
a contrary view were taken, is that if the issue of such mapeiage be declared 
legitimate, they may claim to inherit from the relations of their degraded 
parent. This is no doubt a difficulty, but it arises not from Hindu law but 
from the lex loci Act. Such a liberal view as this, however, is opposed to 
Hindu feelings; and as the marriage restrictions are rigidly observéd in | 
practice, cases of their violation, if any, must be very rare. 

Intermarriage and inter-adoption between different sub-divisions of 
the same tribe.—There is no law prohibiting intermarriage between the 
different sub-divisions of the same tribe. The text of the Aditya-Purdéna forbids 
the marriage of a twice-born man with a damsel belonging to a different Varna; 
but the word Varna means any one of the four supposed original tribes. So the 
passage, if strictly construed, cannot be taken to forbid intermarriages between 
the different sub-divisions of the same caste, nor to apply to Sddras at all; 


1 Melaram Nudial v. Thanooram Bamun, 9 W. R., p. 552. 
; Manu, ii, 168; x, 43, 92-93; xi, 98: Vasishtha, iii, 1-2; original Mitéksharé on Yáj- 
navalkya, i, 96. 
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although looking to the principle of the rule, it is reasonable to suppose that 
the mixed classes that arestwice-born were intended to be included under it. 
Accordingly it has been held by the Privy Council that an intermarriage be- 
tween different branches of the Sidra tribe is not invalid, there being no 
authority against its validity. Following the principle laid down in this case, 
the Calcutta High Court have held that the adoption by a person belonging to 
one section of the Sidra tribe, of a boy belonging to another, is valid.® 

But the general custom observed by these sub-divisions which have formed 
themselves into separate sub-castes, is that marriage is confined within each of 
the sub-castes, and there is no intermarriage between these different sub-divisions ; 
thoagh in the districts of Sylhet, Tipperah and Chittagong on the eastern frontier 
of Bengal, intermarriage between Vaidyas and Kayasthas, and between Kayas- 
thas and Shahus or vintners, is found as a special practice. And if this 
negative custom in matters of marriage can be the foundation of a legal pro- 
hibition, ther utermarriage between the different aub-castes must be pronounced 
invalid. Accordingly Justice R. Mitter expressed an opinion that in the 
absence of special custom, intermarriage between different sub-castes, each 
of which observe endogamy, is not lawful. But this view has been dissented 
from in a later case, in which it has been held that there is nothing in Hindu 
law prohibiting marriages between persons belonging to different sections 
of the Sidra caste. When the law allows a wide field of choice, for contract- 
ing marriages, then the mere circumstance that certain families have for many 
generations confined their choice within themselves, cannot reasonably be taken 
_ to restrict the operation of the law, so as to make it illegal on the part of any 
member of thoser families to espouse one outside them but within the field 
permitted by the law. 

All these caste restrictions relating to marriage, founded as they were 
upon the sense of honour of the particular castes, should be left for enforcing 
their observance to the moral influence of the castes themselves. The courts 
of justice will not be justified in enforcing their observance; since all that 
they may do is to declare marriages contracted in contravention of these rules 
to be invalid, and to bastardize the issue. Hindu law, however, armed the castes 
with sufficient power for enforcing the observance of restrictions like these 
by inflicting excommunication and degradation upon delinquents guilty of any 
breach of caste rules; but it was sensible enough to simply disapprove of sach 
marriages, but not to invalidate them. The state of the law appears to be 


2 Inderun Velungypooly Taver v. Ramasawmy Talaver, 18 Moore’s I. A., 141; 3 B. L. R., 
C., 1; 12 W. R., P.C., 41. 

3 In Regular Appeals, Nos. 274 and 322 of 1886. 

3 Narain Dhara v. Rakhal Gain, I. L. R., 1 Cal., 1. 
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166 BRITISH PERIOD, LAW OF ADOPTION, FACTUM VALET, AND CASTE RULES. 


most anomalous now. The lee loci Act has deprived the castes of the power 
they possessed under Hindu law for enforcing the caste rules; while the Civil 
Marriage Act provides that persons are only to declare that they have no faith 
in the Hindu religion in order to get rid of the caste restrictions that stand in 
the way of their union in marriage. 

Rules prohibiting to the twice-born what is permitted to Sddras, are 
recommendatory.—There are many rules of Hindu law that apply to the Brah- 
manas or the superior classes, but not tp all classes nor to the Sddras, while the 
general body of the rules of jurisprudence applies to all classes alike. Restric- 
tions that are common to all the castes appear to be of legal obligation, but those 
that are imposed on the superior classes alone, seem to appeal to their claim of 
superiority based upon purer conduct, for observing them. Anything done in 
violation of restrictions-of that kind seem to be not invalid in law, although the 
person may fall in the estimation of his caste people. The restrictions relating 
to the choice of the boy to be adopted, appear to be rules of that description. 
They are not found in the Dharma-sastras, they were unknown to all the com- 
mentators that flourished before Nanda-Pandita, -and they do not apply to the 
Sadras. They appear to be merely recommendatory,and not intended to invali- 
date an adoption after it has once taken place. Nanda Pandita also, who for 
the first time formulated those rules, does not seem to give them a higher 
character. The fact seems to be that with the disappearance of the original 
real principles of caste distinctions, have arisen these artificial restrictions 
of this kind, that are recommended to keep up appearances, but are not actually 
observed by the people who, ignorant of the rules, as well as of the policy of 
their leaders, act according to their natural inclination. ` 

Topics of the law of adoption.—The law of adoption, as it is now ad- 
ministered in India, compriseg the Dattaka form which is general, and obtains 
in all the provinces and amongst Hindus as well as some non-Hindus,—and 
the Kritrima form which is exceptional and confined to Hindus domiciled in 
a particular locality. It may accordingly be arranged and divided into the 
following topics for consideration, and I shall discuss them in the order in which 
they are set forth below, viz. :— 

I. Capacity of males to adopt. 
II. Capacity of females to adopt. 
III. Who may give in adoption and who may be given P 
IV. Who may be taken in adoption ? Qualifications for being adopted. 
V. Formalities and ceremonies necessary for a valid adoption. 

VI. Effects of adoption on the status and heritable rights of the adopted. 
VII. Effects of an invalid adoption, and litigation relating to adoption. 
VIII. Kritrima adoption, adoption by non-Hindus, and special forms of 

adoption. 


? Who may adopt ? 
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LECTURE V. 


CAPACITY OF MALES TO ADOPT. 


Capacity of males to adopt, unrestricted in ancient law—Rishis dissuade adoption by one 
having a begotten soa—Nanda Pandita’s view—Assent of the existing #on— Double or 
plaral adoption not prohibited— European authorities —Rungama v. Atchama—Consent 
of existing son—Subsequent ratification—Story of Devardta—Usage of double adop- 
tion—Simultaneous adoption, a device to evade Rungama’s case—Simultaneous adoption 
held invalid—Distinction between simultaneous and successive adoptiona—Second adop- 
tion on death of fret—Subsequent death of the first does not validate second—Is second 
adoption absolutely void ?—Pregnancy of adopter’s wife—Existence of a son in embryo, 
no bar to adoption—Existetice of missing son—Of son adopting religious order—Of 
disqualified son—-Of son renouncing Hinduism—Of grandson and great-grandson—Of 
brother’s or daughter's son—Adoption by bachelor or widower—By a person in religious 
order—By a disqualified person—By an outoaste—By an idiot ‘or a lanatic—By a man in 
eztremis—By a leper—By a.ginor—Adoption during pollution—Effect of agreement not 
to adopt —Father’s power to restrain son’s capacity—Wife’s assent. 


Unrestricted capacity of males to adopt, in ancient times, and the 
religious duty of having a son.—Capacity to adopt a son, according to 
ancient law, was co-extensive with the right of owning and holding property. 
Adoption consisted, as we have already seen, ita transfer of parental dominion 
over a son, and founded upon the principle that a man could, like ordinary things, 
be the subject of proprietory right, and that parents became, in a natural 
mode, the master of the person of their children; and any person who was 
entitled to acquire and possess property in his own right, was also competent 
to have as many sons by adoption as he liked or had the means of securing. 
Males that were sut juris possessed an unlimited right in this respect, but 
females who held a lifelong status of pupilage and dependence could have 
only a qualified right, and their present capacity in this respect remains un- 
changed, as we shall see in the next lecture. A careful consideration of the 
eleven descriptions of subsidiary sons proves, as I have already told you, that 
the fact of a man being possessed of a son could be no bar to his having a 
secondary son, for such a man might have a Kánína or a Guddhdja-son. And 
this must have been the state of the law so long as the twelve descriptions 
of sons were recognized ; and I may remind you they were recognized’ by the 
Mitékshéra and the Ddyabhaga the two leading commentaries respected in 
other matters as most authoritative by the two schools respectively. The original 
principle of adoption, which was unconnected with religion, still subsists, at 
least as a survival; and the capacity to adopt, tested by that principle, is 
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purely a secular one, and it may accordingly belong to every man capable of 
accepting property, be he a minor or a bachelor or a widower,—a view adopted 
by some writers, as we shall presently see. But this secular right should be 
distinguished from the religious duty of having a son. I have already told 
you at great length that the sages discourage the affiliation of secondary sons, 
throw the secular aspect into the shade, and impress a new character on the 
relation between father and son by thrusting into prominence its spiritual 
aspect: they’ make it a religious duty for every man to espouse a wife and 
become a householder or Grihastha for the purpose of having a son of the 
body, and they recgmmend affiliation of a secondary son only in case of failure 
of a real legitimate son. Accordingly in this respect, the primary religious 
duty imposed upon mai is to seek for a son of the body by becoming a house- 
holder on marriage; and if he fails to geta son, he is then both entitled 
and bound in the religious view to adopt one as a substitute for the primary 


son: and in this view a bachelor is incompetent to adopt. This distinction . 


of the civil and the religious right of adoption should be kept in view, as it may 
throw some light on certain points. It should moreover be remembered that 
though adoption of a son resembles acceptance of a chattel, yet the former 
differs very materially from the latter in this important particular, that an 
adoption fixes the adoptive father with grave liabilities ; as for instance, a person 
governed by the Mitéksharé reduces his right to ancestral property by adopting 
a son, who at once becomes his co-heir with co-equal right to property of that 
description. It is therefore necessary to bear in mind while considering the 
capacity of a person to adopt, that an adoption is not the performance of a mere 
religious duty, nor an acceptance of an ondinary gift, but is also a transaction 
seriously affecting his property. 

Sages dissuade one having a real son from adopting.—The rishis 
recognized, as we have already seen, the ancient usages relating to sonship, 
though much disapproved, and some severely condemned by them. They did 
not prohibit the affiliation of any description of son, nor did they forbid adop- 
tion by a man having a real or secondary son. But they discouraged affiliation 
of a secondary son by a person having a real legitimate son. Thus Atri says, - 
“ By a sonigss man alone should a substitute of son be always made: with 
some one resource, for the sake of funeral cake, libations of water, and exequial 
rites.” So Manu declares,*—“ A son of any description should anxiously be 
adopted by a sonless man, for the sake of funeral cake, libation of water and 
exequial rites; and for the celebrity of his name.” For the purpose of correc 
understanding the meaning of these texts, you should bear in mind thec 


2 Dattaka-Mimansé, 1,3; Dattaka-Ohandriké, 1, 3. 
2 Dat.-Mim., 1,9; Dat.-Chand., 1,3; not found in the present redaction of Manu, 
see ix, 180. 
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tinction between ‘son’ and ‘substitute of son.’ The primary meaning of the 
word puttra is a real legitimate son,! and the term “ substitute of son” means 
any one of the eleven descriptions of secondary sons who are declared substitutes 
of puttra, that is to say, of the Aurasa or real legitimate son. Thus Manu 
says,* “These eleven descriptions of sons, beginning with the Kshetraja or 
appointed wife’s son, as have been described above, are declared substitutes of 
Pattra or son, so that failure of exequial ceremonies may not happen.” So also 
Vrihaspati declares,— Of the thirteen sons, who have been described by 
Mann, in their order, the Aurasa and the Putriké are the cause of Hneage ; but, as 
linseed oil is substituted by the virtuous in the absence of clarified butter, so are 
the eleven sons substituted in default of the Aurasa and the Putriké.”® It follows 
therefore by necessary implication that they are substitwtes for the real legitimate 
son. The foregoing two texts relating to the duty of adoption by a sonless man, 
contain two rules, one of which is positive and directly expressed, and the other 
is negative and necessarily implied; they enjoin a sonless man to adopt a son, and 
therefore by implication forbid a man having a son to do the same. Both the 
poajive and the negative rule, however, must be taken to be of the same 
character ; and therefore as you cannot construe the duty of adoption by a sonless 
man.into a legal obligation, for you do not compel every sonless man to adopt 
one, neither can you legally prevent a man having a‘son from adopting another ; 
since, if one of the rules be of moral obligation, the other also must be of 
the same character, the two being intimately connected with each other. Hence 
the meaning of the above passages of Manu and Atri, and of other texts to 
that effect is, that a man having a son of the body in existence should not adopt 
a son; they cannot properly be construed to forbid a second adoption by 
one having fhe first adopted son in existence, or to invalidate such second 
adoption. _ | 
Nanda Pandita prohibits adoption by one having a son of the 
body.—Referring to the above text of Atri, Nanda Pandita observes that the 
word ‘sonless’ (aputra) indicates one to whom no son was born or whose son 
has died,* and that the particle ‘alone’ in the phrase ‘ by a sonless man alone,’ — 
signifies the incompetency of a man having a son, to adopt. Taking these 
remarks together with the explanation given above, it appears clear that he 
means to prohibit adoption by a man having a real legitimaté son. If any 
doubt be entertained as to the correctness of that meaning, it is set at rest by 
what the author says in another place with regard to the relative rights of a 
eal son and a son adopted notwithstanding the former’s existence :+—“ The 


1 Lecture II, p. 68. * Dat.-Mim., 1, 4. 
° Mann, IX, 180. * Dat.-Mim., 6, 1-2, 
*° Vrihaspati, cited in Dattaka-Chandrika, 1, 8. 
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meaning is, that if a real legitimate son exists, the adopted son is not a sharer 
of the wealth: for, in the affiliation of a son, the non-existence, even of an aurasa 
son is an essential condition.” The Dattaka-Chandrika also appears to express 
the same view.! 

Except with the consent of the real legitimate son.—But in laying 
down the above rule, Nanda Pandita had to meet a weighty objection, since 
his rule is opposed to the indication of law, afforded by the instance of adoption 
of Devardta by Visvémitra already father of a hundred sons, recorded in the 
Aitareya. Brahmana, a portion of the Vedik literature. He at first attempt- 
ed? to explain away the difficulty by contending that the foregoing passages of 
Atri and Mann are bufficient to override that exceptional instance; but being 
pressed apparently by his pupils’ concluded* by saying that if you contend 
that greater respect is due to the canon of construction according to which an 
indication furnished by direct revelation (Sruti) is ef higher authority than a 
revelation inferrible from passages of Smriti, then E aecede that, let a man 
possessed of a son, adopt one with the sanction of the former, on account of the 
indication afforded by a passage of the same direct revelation in which the 
instance in question is recorded. 

Neither sages nor commentators prohibit an adoption in the life- 
time of an existing adopted son.—There cannot be any doubt that the 
word putira which, according to the sages as well as to the commentators, 
primarily signifies a real legitimate son, is also sometimes used so as to mean the 
secondary sons. Hence the reasonable mode of interpretation would be that in the 
absence of anything contrary to the subject or context, the word puttra must be 
taken to mean a real legitimate son. The Dattaka-Mim4Ans4 invokes the well 
knows canon of construction, namely, “ In a precept, the sense of a term is 
not secondary,” for supporting his view that the word ‘father’ in a certain 
precept means the real and not the adoptive father ;5 and in another place® 


Nanda Pandita contends that the term puttra in a certain text must be taken: 


in its primary sense of a real legitimate, and not in the secondary sense of an 
adopted, son. Accordingly, in all the precepts relating to the incapacity for 
adoption, the term ‘sonless’ must mean “ destitute of a real legitimate son ;” 
and this meaning is also supported by the context itself; for in the proposition 
‘a puttra-less man shall adopt a substitute of puttra, the word puttra appears 
to import the same meaning in both places, and in the second instance it cannot 
but be taken in the sense of a real legitimate son. But it mast be admitted 
that canons of construction, and arguments like the above, are not always th 


2 Dat.-Chand., 1, 3-8. * Dat.-Mim., 1, 12. 
8 Dat.-Mim., 1, 10-11. 5 Dattaka-Mim., 6, 28. 
e Indicated by the word TATE in the original. © Idem, 2, 40. 
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safest guide in ascertaining the real views of the rishis, unless they are corro- 
borated by other circumstances. In the present instance, however, the above 
meaning is supported in various ways. The sages who recognized eleven de-. 
scriptions of substitutionary sons, could not lay down that a man having a 
secondary son shall not have another, when the having such a son did not in 
several instances, depend upon his will. Besides, many sages recommend and 
praise the possession by a man, of many sons. ‘Thus Atri says,—‘ The departed 
ancestors of a man long that many sons may be born to him, hoping that even one 
may go to Gaya;” and to the same effect are passages in Vishnu and Vrihat- 
Pardsara ; while Vrihaspati and Likhita declare,—“ Many sons are to be desired, 
so that even one may travel to Gaya.”! No doubt, the former passages expressly 
refer to begotten sons, but the latter, in which the worfs are general, cannot be 
taken to imply the same meaning. Besides the reason of the precept applies as 
well to adopted as to begotten sons. It may be said that to have more sons than 
one is a spiritual luxury: but why should a man be debarred from having it, 
if he can afford to secure that luxury ? Hence in whatever way you consider 
the subject, you cannot conclude that the sages prohibit plurality of adoptions. 

The commentators on the law of inheritance, also, do not appear to have 
introduced any restriction of that kind. As tothe Mitdksharé and the Daya- 
bhaga, which deal with partition of heritage between the different descrip- 
tions of secondary sons, and with their respective shares, it is clear that the 
idea did not occur to their authors that a man could have only one secondary 
son, and not more than one living at the same time. We may therefore 
leave out of consideration other commentators of the same kind, and coy- 
fine our attention to the Dattaka-Mimans4 and the Dattaka-Chandrik&. The 
following passage of the former work shows that a second adoption is not 
invalid by reason of the existence of the first adopted son :— Next, should 
an Aurasa and a Dattaka, or should a Dattaka and a son adopted without 
observance of the prescribed form be co-existent, the same author propounds 
succession to the estate,—‘ Him existing,—a son being created; and a Dattaka 
existing, one being adopted without observance of the prescribed form ; 
that estate is his, who is master of the father’s wealth by his status. — The 
meaning is that, ‘him,’ i. e., the real legitimate son ‘existing,’ whatever son 
is created by acceptance and so forth; of these, to him only, who is master 
of the father’s wealth ‘by his status,’ i. e, by his own status,—does that 
estate belong; not to the other; if a real legitimate son exist the adopted 
son is not a sharer of the wealth ; for, in the affiliation of a son the non-exist- 
ence even of real legitimate son is an essential condition. Likewise, the 
meaning is, ‘a Dattaka,’ 7. e, one adopted according to the prescribed form, 


2 For reference to these texts, see Lecture I, p. 26, note 2. 
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‘existing,’ should a son ‘ be adopted without observance of the prescribed form :’ 
of these also, the Dattaka only is sharer of the estate, not the son adopted 
without ‘observance of the prescribed form, for the prescribed form alone 
produces the filial relation.”! According to this passage the conditions of a 
valid adoption are the non-existence of a real legitimate son, and the observance 
of the prescribed form discussed by the author in the next preceding section. 
It follows, therefore, by necessary implication that, if one Dattaka son being 
in existence, another son be adopted with the observance of the prescribed 
form, such adoption is perfectly valid. After discussing the formalities for 
adoption, the author concludes? :—“ Therefore, the filial relation of these five 
sons proceeds from adoption only, with the observance of the form prescribed 
by either Vasishtha or Saunaka; not otherwise ;” and later on he observes, $— 
It is therefore established, that the filial relation of adopted sons, is occasioned 
only, by the sacramental ceremonies; of gift, acceptance, burnt sacrifice, and 
so forth, should either be wanting, the filial relation even fails.” These passages 
clearly indicate that the observance of the prescribed forms of adoption creates 
change of paternity and filial relation. The author of the Dattaka-Chandrika 
also appears to entertain the same view :* for he cites the same text in support 
of the propositions, that a son adopted when an Aurasa son exists is not entitled 
to a share, and likewise a son adopted without observance of the prescribed 
ceremonies, also, is not entitled to a share;, but he as well as Nanda Pandita 
maintain that the latter is entitled to wealth sufficient for his marriage. Ona 
consideration of these passages, the question naturally suggests itself,—By 
what right does he become entitled to his marriage expenses ? The real view 
entertained by these authors appears to be that mere gift and acceptance are 
not sufficient for a perfect adoption, which, according to them, requires the 
observance of the prescribed ceremonies; and without them, the adoption is 


imperfect but not absolutely null and void. The son adopted becomes the. 


adopter’s son, but like a son adopted from « different tribe,® is inferior in status, 
and as such is excluded from participation of the estate, though entitled only 
to marriage expenses and to maintenance ; since he cannot confer spiritual bene- 
fit. It should, however, be mentioned here that in the course of the arguments 
advanced by Nanda Pandita for refuting the position that a fraternal nephew 
becomes a son without adoption, he observes that the singular number in the 
compound word, ‘a substitute of son,’ in Atri’s text,—(By a sonless man alone 
should a substitute of son be made)—is significant, and implies the unity of 


1 Dattaka-Mímánsá, 6, 1-4. The above rendering is slightly different from Sutherland’s. 
2 Dattaka-MimAnsé, 5, 50. 

8 Idem, 5, 56. 

* Dattaka-Chandrika, 6, 3; Dat.-Chand., 6,3; Dat.-Mim., 5, 45-46. 

® Dat.-Chand., 6, 4; 1, 14; Dat.-Mim. 
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the object of adoption. But this observation taken together with the context 
appears to be directed against simultaneous adoption by the same person, of 
more sons than one, and not against successive adoptions. There are again, a 
few Sanskrit writers of inferior note,* who take the word ‘ sonless’ in the above 
text in the general sense of ‘destitute of any description of son,’ and maintain 
that a person having an adopted son cannot adopt gnother. It should moreover 
be observed that neither Nanda Pandita nor any other previous commentator 
does expressly say that a person can adopt a second son, when the first adopted 
son exists. But looking to the past history of sonship, the absence of such 
express provision does not raise any difficulty. Some later writers, however, 
have expressly dealt with this matter. Jaganndtha is of opinion that the adop- 
tion of a son given, although a son of the body be living, is valid and he shall 
be entitled to a third share in the same manner 4s a given son, subsequently to 
whose adoption a son of the body is born.’ 

Difference of opinion between European authorities —The European 
authorities who spared no pains to come to a correct conclysion on all points 
of Hindu law, laboured under great difficulty ; they were neither familiar with 
the actual customs of the people nor acquainted -with all the works on law. 
Most of them had to depend on the translations of the few Sanskrit books 
and on the opinion of Pandits. The translations are sometimes vague, and can- 
not always exhibit the force and exact meaning of the original ; and the Pandits, 
like other experts, could not be found to agree, though the preponderance 
of their opinion was in favour of plural adoptions. It is therefore natural that 
there should be a difference of opinion among the European authorities on 
a question like the present. The misconception appears to have mainly arisen 
from a want of discrimination between the two meanings of the word puttra 
rendered into ‘male issue, issue or son,’ and assumed to include both begotten 
and adopted sons in the texts bearing on the subject. The Hindu law of adop- 
tion again is a survival of an ancient usage, and could not commend itself 
at all to civilized people, were it not in some degree beneficial to those that 
are its subjects; and considering the serious consequences of an adoption 
on the status of the infant who is for ever severed from all his relations in the 
family of his birth, any one would naturally feel inclined to construe the law 
most favourably to him, so as to guard his interests in the family into which 
he is admitted. Abstractly thinking, unrestricted power of adoption is likely 
tc be most prejudicial to the first adopted son, and may operate with great 
hi iship; for, the natural safeguards of love and affection being wanting in 


' See W. Macnaghten’s Hindu Law, Vol. II, 181 ; case VII, on Adoption. 
? Dattaka-Tilaka ; see Dattaka-Siromani, p. 80, and Iecture IV, p. 126. 
’ Colebrooke’s Digest, Vol. II, p. 393 (Madras edition). 
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his case, if he incur the displeasure of the adoptive father, it may be followed 
by a second adoption reducing his rights and interests if not superseding him 
altogether. The manner in which Roman fathers treated their adopted sons 
might have some share in influencing European opinion on this subject.! Thus, 
there being cogent primé facie reasons against the power ef double adoption, 
there is an instinctive oppoajtion to it. Those that are against double adoption 
have come to regard the power of adoption as a special gift of law, and require 
express authority conferring such a power. But the correct view appears to be 
quite the other way; for the power of adoption, like the power of holding 
property, is not the creature of the Codes of Hindu law; and unlimited capacity 
in these respects is assumed in all the Sanskrit treatises on law. But the law 
simply professes to impose restrictions regulating the power. You cannot 
therefore impugn the validity of an adoption unless you show that it violates 
an express restriction. Accordingly those that’maintain the lawfulness of double 
adoptions, say that there is no authority prohibiting it. The difference of 
opinion amongst the European authorities on this point, is due, to this funda- 
mental difference of doctrine. The majority of them think that donble 
adoption is invalid, because there is no express authority recognizing it; and this 
view has been adopted by the Judicial Committee. I may tell you here 
that all the passages of the two leading treatises, bearing upon the question, 
do not appear to have been noticed by the European authorities. I need not 
point out the divergent opinions on the subject, nor earlier cases on the same, 
as they have all been noticed and discussed by the Lords of the Judicial 
Committee in the leading case on this point, and I am jast going to cite the 
part of the judgment bearing on the question of successive donble adoption. 

Successive double adoption held invalid by the Privy Oouncil.— 
Pungama v. Atchama,* was the first case going up to the Privy Council, in 
which the question arose “as to the validity of a second adoption, the first 
adopted son still existing, and remaining in possession of his character of a 
son.” The facts in this case wére that one Vencatadry, together with his wife 
adopted a son named Jaganatha, then married another wife, and together with 
her adopted Ramanadha when the one first adopted was existing. It was 
held that the adoption of Ramanadha was invalid, and their Lordships deliver- 
ed the following decision on that important question :— 

“ This appears to have been longa point of great doubt in Hindu law, 
and is stated by the judges in this case, to be unsettled. 

“ Three classes of authority have been referred to:—First, the opinion >f 
the Pundits, appearing in the course of the proceedings; secondly, the nati ‘e 


* See Sootrugun Sutputty v. Sabitra Dye, 2 Knapp’s Reports, p. 287; 5 W. R., P.C., 1 }. 
? Rungama v. Atchama, 4 Moore’s I. A.,1; 7 W. R., P. C., 57. 
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authorities, as found in the Hindu treatises; and thirdly, the European 
authorities. 

“First. As tothe Pundits; there is considerable difference of opinion 
amongst them. If the appellant’s evidence is to be believed, a number of 
Pundits, and learned men, gave their opinion against the validity of the adop- 
tion, to Vencatadry, in his lifetime, and this at a period when their bias 
would probably be, to favour the wishes of the powerful Rájá who consulted them. 

“On the death of Vencatadry, there is a certificate signed by one hundred 
and forty Bréhmans, that the adoption of Ramanadha was invalid. But as this 
was an opinion produced by Jaganadha, then in possession of the estate, but 
little weight is due to it. 

“ On the other hand, in 1818, before the institution of this suit, by Rama- 
nadha, the Northern Provincial Court took the opinion of their own Pundit, 
and of the Pundits of the Centre agd Southern Division of the Courts on these 
questions :— 

“<1. Isa person having, conjointly with a wife, adopted a son, and there- 
after being displeased with her, and marrying a second wife, authorized by 
Hindu law, jointly with her, the second wife, to adopt a son? ` 

“<2. A person adopting a son, having for any reason, adopted a second, 
son, is the former or the latter heir to the estate of the adopting, or are both 
sons entitled to share the same P’ 

“These Pundits, being at a distancd from each other, giving separate 
opinions at some intervals of time, without, as it appears, any communication 
between them, all aggee in holding, that the second adoption is good, and that 
both sons are eqally entitled to inherit. These opinions seem to be as free, as 
any opinion can be, from suspicion of undue influence. 

“ When the case came before the Sudder Court, two of the Pundits con- 
sulted were in favgur of the adoption, and one against it. The reasoning of 
the two Pundits in favour of the adoption is certainly very unsatisfactory ; 
but still, so far as the law is to be collected€rom the opinion of Pundits, to be 
found in this case, the proponderance is in favour of the adoption. 

“These opinions, however, are by no means conclusive, and appellants 
contend, that the native authorities, upon which they are founded, are strongly 
against the validity of second adoption. 

“These authorities, like the opinions of the Pundits, are not reconcileable 
with each other. 

“In the Digest of Hindu Law, on Contracts and Succession, with Com- 
mentary by Jagannatha, translated by Mr. Colebrooke, the question is discussed 
and treated as one on which a difference of opinion prevailed. The most 
material passages of the Treatise are found in pages 386, 389, 395, 397. The 
author holds the better opinion to be, that an adoption is valid, although a 
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previously adopted son, ọr even a natural born son, be already in existence; the 
' main foundation of that opinion being an ancient text. ‘That many sons are 
to be desired, in order that one may travel to Gaya.’ 
“It was attempted, in a most ingenious argument, on behalf of the 
appellants, to reconoile this authority with others, apparently of a different 
tendency, by showing that the author intended, not that many sons of the same 
description might be adopted, but that he referred to sons of different descrip. 
tions, of which there were twelve, recognized in the remote ages of Hindu 
antiquity, though only two are now allowed ; the son given, and the legitimate 
son. Another suggestion was, that the author intended only that the second 
adopted son may have the rights of a son, in the event of the failure of the 
existing issue, natural or adopted. 
“ We find great difficulty in adopting either of these suggestions. At the 
same time it must be owned, that the doctrine is not very clearly stated, nor 
very easily to be reconciled with some of the authorities to which it yefers ; 
and with respect to the right of inheritance of the second son, we rather 
collect the author’s opinion to be, that the second son would succeed, as in the 
case of a somwell adopted, by one having no issue, to whom a son is afterwards 
born, vig., to one-third only of his father’s estate. 
“ Whatever, however, may be the effect of this practice, its authority is 
far outweighed by two other Hindu works, expressly on the subject of adop- 
tion, the Dattaka-Méimansd and the Daitaka-Chandrika. 
“The first passage sec. 1, plac. 3, in the former of these works, is the 
citation of a text of au ancient sage, Atri, in these words : 
‘By a man destitute of a son, only, must a substitute for the same always 
be adopted.’ This, perhaps, standing alone, may be held to mean that upon 
such a one only was it incumbent to adopt a son. The commentary, however, 
_ excludes this construction, for it says, sec. 1, plac. 6, ‘ BY a man destitute of a 
son only. The incompetency of one having male issue is signified by the term 
only in this passage.’ The author then, after quoting a text from Mapu, much 
to the same effect with that cited from Atri, observes, that the instances of 
adoption, by certain illustrious persons, of sons, although they already had 

e male issue, must be considered as exceptional cases, and not as generally 
authorising the act. In the next paragraph (12) the author seems to concede, 
that a second son may be adopted, with the sanction of the existing issue. 

“The Dattaka-Chandrika (sec. 1, plac. 3) cites the same text from Atri and 
Manu, and puts the same construction on them, as the Dattaka-Mimansdé. 

“We think that these treatises are more distinct than the work of Jaf n- 
natha : they are written on the particular subject of adoption; they enjoy, as 
we understand, the highest reputation throughout India; and their weigh is 
strong against a second adoption. 


RUNGAMA V. ATCHAMA. 177 


t Tn the ordinances of Mann, translated by Sir William Jones, we find this 
passage, in page 313: ‘He, whom his father, or mother with her husband’s 
assent, gives to another as his son, provided! the donee have no issue, is con- 
sidered as a son given.’ 

* In the Vivadarnava Setn, translated by Mr. Halhed, ch. XXI, sec. ix, 
the proposition is distinctly stated, “He who has no son or grandson or grand- 
son’s son’ or bréther’s son, shal] adopt a son; and while he has one adopted 
son, he shall not adopt a second.’ 

“If we are to form our opinion of the law, from the effect of these authori- 
ties, we can have no hesitation in coming to a conclusion adverse to the validity 
of a second adoption. 

“ At the same time it is quite impossible for us to feel any confidence in 
our opinion, upon a subject like this, when that opinion is founded upon 
authorities to which we have access only through translations, and when the 
doctvinés themselves, and the reasons by which they are supported, or impugned, 
are drawn from the religious traditions, ancient usages, and more modern habits 
of the Hindus, with which we cannot be familiar. 

“ It is satisfactory, therefore, to find that, under the third ‘head to which 
we have adverted, the European authorities, there is much assistance to be 
derived from the labours of those who have investigated the subject, with all 
those advantages of familiarity with the laws and languages of Hindustén, 
in which we are necessarily deficient. 

“ Here, unfortunately, as everywhere else, there is some e discrepancy in the 
authorities. i 

“Sir Thomas Strange, in his Elements of Hindu Law, Vol. I, p. 78 (2nd 
edition,) expresses himself as follows :— In general it is in default of male issue 
that the rightis exercised, issue here including a grandson, or great-grandson. 
But as there exists moting to prevent two successive adoptions, the first having 
failed, whether effected by a man himself, or by his widow or widows after his 
death, duly authorized ; so, even when the first subsists, a second may take 
place, such having been the pleasure and will of the husband; upon the 
principle of many sons being desirable, that some one of them may travel to 
Gaya, a pilgrimage considered to be particularly efficacious in forwarding 
departed spirits beyond their destined place of torture’. In support of these 
propositions, Ze refers to two cases, Shamchunder v. Narayni Debi (1 Ben. 
Snd. Dew. Rep., 209) which was decided in 1807; and Goureepershad Rai v. 


2 The literal meaning of the original of this clause is “in distress” ; most commentators 
e lain it as meaning “at a time of famine and the like,” whilst some add “or the giver 
tl ag sonless,” but it can by no means be put as a condition, and even then the word ‘gon- 
1 1’ means, destitute of areal son. The original is one word, namely, qyqfz. 
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Mussummat Jymala (2 Ben. Sud. Dew. Rep., 136), which was decided 
in 1814. 

“ Now, the first of these cases decided only that a second adoption is valid, 
when the first adopted son has died without issue; a,point of law which is not 
disputed. In the second case, a man having two wives, gave authority to each 
of them, to adopt a son. One of them made the adoption. He himself, 
together with the other wife, afterwards made an adoption; and it was finally 
held, that the two sons were entitled equally to inherit to the husband. 

“ This was a very peculiar case: it certainly seems to assume the validity 
of a double adoption; but the doubts in the case seem to have been, rather as 
to the effect of the second adoption, by the husband himself, in revoking the 
authority given to the wife, than`on the validity of a second adoption, while a 
first adopted son is living. This decision is also stated by the Court, to be in 
conformity with the preceding case of Shamchunder v. Narayni Debi, which, in 
truth, for the reason already mentioned, it in no degree supports. 

“These, we believe, are the only European authorities referred to, on 
behalf of Ramanadha. With reference to these cases, it may be observed 
that they have never been considered as settling the law upon this subject. 
In a note to the case of Narayni Debi v. Hirkishor Rai (1 Ben. Sud. Dew. 
Rep., 42), which, it seems, was supplied to the reporter by Mr. Colebrooke, 
the translator of Jagannatha’s Digest; he states the point as one of doubt, and 
on which, although the authority of Jagannatha was in favour of the adoption, 
the weighty authority of the Dattaka-Ohandrika was the other way. 

“ Every European, without any exception, as far as we have any information, 
who has since examined the subject, has come to a conclusion adverse to the 
second adoption. Ina note to Strange’s Elements of Hindoo Law, Vol. II, 
p. 85 (2nd edition,) the law is thus stated by Mr. Sutherland, a very high 
authority :— A Hindoo cannot have legally adopted children; a son legitimate 
or adopted existing, any subsequent adoption would be invalid; at least the 
son so adopted could not inherit.’ 

“ In Mr. Sutherland’s Synopsis of the Hindoo Law of Adoption, p. 212, 
he thus expresses himself :— The primary reason for the affiliation of a son, 
being the obligatory necessity of providing for the performance of the exequial 
rites, celebrated by a son of a deceased father, in which the salvation of a Hindoo 
is supposed to depend, it is necessary that the person proceeding to adopt 
should be destitute of male issue capable of performing these rites. By the 
term issue, the son’s son and grandson are included. It may be inferred, th it 
if such male issue although existing, were disqualified by any legal impedime it 
(such as loss of caste,) from performing the rites in question, the affiliation oi a 
son might legally take place.’ 


“ In Mr. Steele’s Synopsis‘of the Law ‘of Hindoo Castes, he states, p. 48 - 
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‘An ‘adoption can take place only where, no begotten son or grandson exists, 
or where the begotten son has lost caste.’ Again at p. 52 :— In the case of the 
death of an adopted son (and total loss of caste is considered equivalent to 
death), another may be selected and given in the same manner; but a 
man, after adopting one boy, cannot adopt another, at the desire of a second 
wife, &c. Only one adopted son can subsist at one time, B. S. (mit.’) It is 
true that the treatise purports to relate to the customs of the Provinces of 
Bombay ; but we are not aware of a difference between the different Provinces, 
on this point, though there appears to be some minor differences, on other 
points of the law of adoption, and for this the last section of the Mitdksharé 
is referred to. The last paragraph, in this page seems to be the statement of 
different opinions collected from different quarters, and, as might be expected, 
not very well agreeing with each other. 

“ But by far the most important authority is Mr. William Macnaghten, 
whose Principles and Precedents of Hindoo law were composed, as appears from 
the preface, after collecting all the information that could be procured from all 
quarters, and after a careful examination of all the original authorities and 
of all the opinions of the Pundits recorded in the Supreme Court, for a series 
of years. 

“ This work was published after his report of the two cases already re- 
ferred to, and of course he could not but be acquainted with them ; indeed, 
he refers to one of them. Now Mr. Macnaghten states the law, as he considers 
it to be, without the slightest doubt or hesitation. He says, Vol. I, p. 80, ‘It 
is clear that a man having adopted a boy, and that boy being alive, he cannot 
adopt another.’ And he examines the text, that ‘many sons are to be desired, 
in order that one may travel to Gaya,’ and says that it applies only to natural 
born sons. 

“We are informed by our very learned Assessor, Sir Edward Ryan, 
that this work of Mr. Macnaghten’s is constantly referred to in the Supremé 
Court, as all but decisive of any point of Hindoo law, contained in it, and 
that much more respect would be paid to it, by the Judges there, than to the 
opinions of the Pundits. Upon the particular point in question, Sir Edward 
adds all the weight of his own high authority, concurring as he does entirely in 
the law, as stated in Macnaghten. 

“ The Judges in the Sudder Court state, that they are aware that this has 
been long considered a doubtful point, and they seem to proceed entirely on the 

pinion of the Pundits, who favour the second adoption. 

“ On examining the reasons assigned by those Pundits, they rest upon two 

1ain points :—‘ First. The text that ‘many sons are to be desired, in order 
iat one may travel to Gaya.’ ‘Second. Upon the doc ine, that he who has 
nly one son is to be considered as childless, 
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“Now, the first of these texts is evidently out of the case, if Mr. 
Macnaghten’s explanation be correct; and as to the second, in referring to the 
passages on which the Pundits rest, they manifestly relate, not te a person who 
receives a child, but te one who gives a child in adoption. Š 

“Upon the whole, therefore, for these reasons, (which, as the point: is 
of great general importance, we have thought it advisable to explain very 
fully,) we have come to the conclusion, that the adoption of Ramanadha 
was not valid, and the judgment of the Sudder Court upon that point must 
be reversed.”’ 

This doctrine has necessarily beon followed by all the Courts in India, 
and re-affirmed by the Privy Council in the case of Gopeelal v. Musst. Chundra- 
bolee Buhoojee.® 

Exception in favour of second adoption with consent of existing 
son.—The Privy Council in its judgment notices the concession made by Nanda 
Pandita in favour of an adoption mgde with the consent of an existing son, 
and proceeds to consider whether èbise exceptional rule could maintain the 
title of the sqcond, adopted son in that case. So, the authority of that rule 
was accepted and acted upon by the Privy Council, and it remains unaffected 
by any later decision. In the following passage their Lordships discuss the 
rale and its character :— 

“Feeling the hardship of this case on Ramanadha, we have looked with 
some anxiety to see whether his title could be yagjntained, on the ground, that 
it was subsequently recognized by Jaganadha, and that such gubsequent recog- 
nition might be considered equivalent to previous, pass@nit. 

“ We think it, however, impossible to maintain his right. apog- this ground. 
Supposing Jaganadha to have acquiesced, after he came of age, in the division 
of property made by Vencatadry, it was an acquiescence on the¢footing of a 
right already asserted by the father, to exist in Ramanadha, and it does not 
appear that Jaganadha possessed all the knowledge, or gag placed in the circum- 
stances which must exist, in order to make his ratification binding, even if we 
assume, what is not by any means clear, that sch subsequent ratification 
would be equivalent for that purpose, in Hindu law, to previous consent,” 

Whether consent includes subsequent ratification ?—There is no 
instance of a second adoption with the previous consent of an existing son. 
Besides in cases of double adoption, the one first adopted is generally an 
infant when the second adoption takes place, he is therefore legally incapable of 
giving his assent to a transaction which is manifestly prejudicial to his interesi . 


3 Joy Chunder Rau v. Bhyrub Chunder Rau, Bengal, 8. D. A. R., 1849, p. 461; Sudanu |: 
Mahapatter v. Bonomallee, | Marshall, 317. 

2 Gopeelal v. Musst. Chundrabolee Buhoojec, L. R., S., I. A., 181; 11 B. L, R., 391 ; 
19 W. R., 12. 





ADOPTION WITH CONSENT OF EXISTING SON. 181 


Cases of subsequent ratification by conduct are sometimes found ; and if such ratifi- 
cation be equivalent to the consent which, according to Nanda Pandita, legalizes 
the second adoption, it may prevent great hardship on the second adopted son 
whose adoptiog after a series of years may be declared invalid by reason of the 
existence of a son at the time of his affiliation. The Privy Council, however, have 
left that question undecided, though it is somewlfat important. I may therefore 
add a few explanatory remarks upon it. The whole matter depends upon the 
Vedik story? of Sunahsepha’s adoption by VisvA4mitra, which compelled Nanda 
Pandita to concede the validity of an adoption made during the life of an exist- 
mg son, and from which he deduces the condition consisting in the existing son’s 
assent. It would not, therefore, be out of place to relate here shortly the story 
itself, which throws some light on this point as well as on certain others. 

Story of Sunahsepha Devarata’s adoption supports the affirmative.— 
The story of Devardta’s adoption as given in the Aitareya Bréhmana, and 
Vasishtha’s Code may be briefly stated ius :—Rájá Harischandra made a vow 
to the god Varuna, that if he got a somby his favour he would offer the son 
as a victim to that god. A son was born to him, but as he was unwilling to 
sacrifice the son, he postponed the fulfilment of his vow on one pretext or 
another, and at last the god consented to his proposal of sacrificing a secondary son 
in lieu of his begotten child. For that purpose he purchased Sunahsepha the 
second son of Ajigarta, who had three sons; the first son being dearest to the 
father and the third and youngeg$e@on being so to the mother, they sold the second 
son, who became a son bought to the Rájá. A sacrifice was commenced in 
honour ‘of the god, and ®unmhsepha was tied to the sacrificial post: but when 
everything wag zęady for slaying him as victim, he began to chant a hymn 
praising a certain god who appeared and directed him to praise another deity ; in 
obedience to the direction he sang another hymn praising that god, who @ppear- 
ed and advised him to adore some other god; this process was repeated and 
he chanted many hymes ià honour of different gods, which you will find compiled 
in the Rigveda and recorded in his name as the rishi of them, and the last of 
which was addressed to tie god Varuna, to appease whom he was to be slain. 
The god appeared, spared his life and released him from the bondage. Su- 
nahsepha, thenceforward acquired the name of Devardta which is equivalent, 
as Professor Max Müller says, to ‘Theodotus.’ Sunahsepha was then requested 
by the priests who were struck with his extraordinary power of composing ex- 
t apore hymns for pleasing the gods, to assist them in completing the sacrifice, 
a€ d he exhibited his remarkable skill in that respect. After the completion of 
t es sacrifice he sat on the lap of Visvdmitra one of the officiating priests, 
¢ ‘ording to the story as given in the Aitareya Bráhmana. This, taken together 


? This is not a Paurénik story as is supposed by Mr. Mayne, § 97, of his valuable work on 
] du Law. 
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with what follows no doubt, indicates that he thereby offered himself to become 
his son and was accepted as such. But Vasishtha supplies an intermediate 
episode ; while describing the self-given son, the sage remarks,—“ That is ex- 
plained by the story of Sunahsepha. Sunahsepha, forsooth, when tied to the 
sacrificial stake, praised the gods; then the gods loosened his bonds. To him 
spoke each of the officiating priests, ‘He shall be my son.’ He did not agree to 
their request, then the priests oame to the agreement, ‘He shall be the son 
of him to whom he offers himself.’ Visvamitra was the Hotri priest at that 
sacrifice. He became his son.”!—Then, according to the story as in the Aitareya 
Brahmana, his natural father requested him to come back to his family, but he 
rejected the offer. Sunahsepha then asked Visvamitra, that he, being a stranger 
by birth, what will be his position in his family as his son? Visvamitra an- 
swered, that he will have the position of his eldest or first-born son. There- 
upon he asked Visvamitra to declare this in the presence of his existing sons, 
apparently with a view to prevent any future dispute. Whereupon he convened 
all his sons and directed them to accept Sunahsepha as their senior brother. 
Visvamitra had a hundred sons, of whom the older fifty did not like the 
idea, and were in consequence cursed by their father; but the younger fifty said, 
—‘ What our father tells us, in that we abide; we place thee (Sunahsepha) 
before us and follow thee.” The father being pleased by this answer, blessed 
these younger sons. 

Nanda Pandita cites? the passage containing the answer of the younger 
fifty sons of Visvamitra, for supporting his view that the story of the adoption, 
as related in the sacred literature indicgtes it to have been done with the assent 
of his sons. His pupils, however, contended that that regards the-giving ta 
Devarata the rank of eldest son; and you are now in a position to judge 
whether the story supports the master or his pupils.* We must, however, accept 
Nanda Pandita’s view for our present purpose. Because we are concerned with 
the story solely with a view to see if it can throw any light on the question, 
whether the condition of an existing son’s assent for legalizing the adoption of 
another son, is satisfied by subsequent ratification gf the existing son. Now, the 
story tells us that the father’s act of adoption preceded the assent of his sons; 
hence this is an instance of subsequent ratification. Therefore, the rule which 
Nanda Pandita deduces from the story, and which is couched in general 
words, should be construed in the light of the story well-known to him and 
his pupils. And by that light, it is clear that subsequent ratification is equi- 
valent to previous consent in the present connection. 

Usage of double adoption by men having two wiveg.—It is wortl © 
of remark that the judgment of the Judicial Committee in the case «| 
Rungama v. Atchama shows, that one important feature of the case was mı ; 


3 Vasishtha, XVII, 33-35. 2 Dattaka-Miménsé, 1, 12. 
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presented to the Court for their consideration, namely, whether the fact that 
the first adoption was made conjointly with one wife and the second with 
another, had any bearing upon the question. The entire argument pro- 
ceeded upon the assumption that the wives were non-entities, and the adoptions 
were made by the husband alone. The power of females to adopt and the 
character in which they do so, are matters that were necessary to be considered 
before a right conclusion could be arrived at in that case. I shall deal with 
them hereafter, but here I allude to them as they may have some connection 
with the usage of double adoption by men having two wives. We find many 
instances of such adoption in Bengal, which would be sufficient to establish their 
validity apart from law, if not also to raise a doubt that the law itself has been 
misapprehended. It is often the practice amongst men who adopt, that when 
they fail to get a son by their first wife, they espouse another under the belief 
that the first wife is barren, and in the hope that the second will present them 
with a son; and should this hope turn out to be false, they proceed to adopt. 
Now, they feel a great difficulty which might only be partially imagined by those 
unacquainted with the condition of a Hindu husband having two rival wives. 
His treatment of both the wives must be impartial at least externally, in order 
that he may live in peace. The Hindu religion requires a householder to perform 
religious duties, conjointly with his wife; and that rule applies with greater 
force to a religious ceremony for having a son. But the Hindu ritual does not 
contemplate the association of more wives than one, with the husband for 
performing any religious rite; and one wife alone appears to be entitled to 
have the rank of the indispensable associate of her husband for the purpose of 
a religious cefemony. If a son therefore be adopted by the husband conjointly 
with his senior wife, he becomes her son and a stepson to the junior one, and 
vice versd.! This also affords a cogent reason why two sons should be adopted, 
one with each wife. The fiction of adoption, again, should imitate nature, 
but adoption of one son with two wives has no counterpart in nature. The 
course which appears to be just, proper and satisfactory to all parties, and 
Which is accordingly followed,jn practice, is, that the husband either adopts 
two sons, one with each wife, or adopts a son with one wife, and permits the 
other to adopt another son, or authorizes each of them to affiliate a son. The 
danger to the first adopted son, which might be apprehended in case a man 
were permitted whimsically and capriciously to supersede or prejudice that 
t 1 by adopting another, and which underlies the modern development of law 
( this point, is not sufficient to counterbalance the weighty considerations 
© ling for an exception in such cases. The supposed injury to the first adopted 
t 1, also, is rather imaginary than real; for, when we practically find that, 
i a general rule, rich men adopt poor men’s sons who can scarcely have 


1 Kasheeshuree Debia v. Greesh Chunder Lahoree, W. R., Gap. No., p. 71. 
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substantial advantages or prospects in the family of their birth, and sustain 
very little loss by reason of adoption into a different family, it is more than 
sufficient compensation to the first adopted son even if he gets half the estate of 
his adoptive father. 

It is, however, exceedingly difficult for a litigant to prove this usage to the 
satisfaction af a Court of justice ;! because the practice of adoption itself being 
confined to a particular class, instances of the usage are to be collected from 
different districts, and it is almost impossible for a party to have the informa 
tion about them and the means to prove them. But, the number of cases 
that come to the notice of experienced lawyers of the Bengal High Court may 
justify a fair presumption in favour of the existence of the usage, specially in a 
matter on which the law itself is doubtful. 

Simultaneous adoption a device to evade the ruling in Rungama’s 
case.—When a rule of law concerning matters of a civil nature prohibits a 
transaction sanctioned by usage and founded on motives and feelings whieh the 
law cannot effectively control, the persons affected by it endeavour to evade the 
rule, and lawyers apply their mind to devise means of. doing the same. In 
this way, the Statutes of Mortmain gave rise to trusts in England,? and the 
usury laws in this country brought into existence the zur-i-peshgi leases.’ The 
Privy Council decision in Rungama v. Atchama prohibiting a second adoption 
when the first adopted son is existing, was in fact a new rule of the same kihd, 
and was felt as a grievance by sonless men having two wives, who were anxious 
to adopt two sons for giving them to each of his wives to bring up as her child; 
and with a view to evade the rule, Hindu lawyers hit upon the device of 
simultaneous adoption of two sons ; for the adopter being destitute of male issue 
at the time of adoption, fulfilled the condition requisite for exercising the 
faculty of adoption, and as there was no restriction limiting the number of sons 
that could be adopted, it was thought that a dual adoption made in that way 
would be unexceptionable. Many adoptions are foundia Bengal to have been 
made in that manner since the rule laid down by the SRT Coumcil was 
adopted by the Sudder Court of this Province. , 

Simultaneous adoption is held to be invalid.—But with respect to the 
capacity for adoption, the-principle adopted by our Coarts i is that it is a creature 
of law, and its extent must rest upon express anthority ‘of law. Accordingly 
as there is no express authority recognizing the duality or plurality of adop- 
tions, excepting the psssages praising the possession of many sons, 0 è 
of which cited in Rusgama’s case was interpreted by the Privy Coun: l 
to refer to begotten sons, simultaneous adoptions stand on the same fo - 


1 See Monemothonauth Dey v. Onouthanauth Dey, 2 Indian Jurist, N. S., 24. 
2 2 Blackstone’s Commentaries, 328. 
® Dr. Rash Bihari Ghosh’s Tagore Lectures, pp. 225—227. 
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ing with successive double adoption. Besides, if you take a common sense 
view of the matter, it would be most anomalons to hold that although a man 
cannot adopt two sons one after another, he is competent to do the same thing 
if he follows a different method. Such legal anomalies are not rare, but as 
the judges and the Hindus looked at the matter from different standpoints of 
view, the former could not sympathize with the device of simultaneous adoption, 
which has accordingly been held to be invalid. 

In 1865 two casea! were decided by Justice Phear in the original side of the 
Calcutta, High Court in which the question of the validity of simultaneous adop- 
tion, arose. The question is elaborately discussed in the first case, in which some 
evidence of usage was given which could not be satisfactory, and several learned 
Pandits were examined to explain to the Court the real meaning of the passages 
of the Dattaka-Mim4naé and the Dattaka-Chandriké, bearing upon the capacity 
of a man to adopt more sons than one. They said to the Court what I have 
already told you, namely, that there is nothing in those treatises prohibiting 
plurality of adoptions, and that the word “sonless ” in the text of Atri, means 
one destitute of a son of the body, and it is understood in that sense by those 
commentaries. But the Court could not accept and act upon that interpretation 
which was opposed to the view of law taken by the Privy Council in Rungama’s 
case, and followed by the superior Courts here. It is a matter of regret that if 
any decision of the Judicial Committee on a question of Hinfu law be really 
based upon a misconception on account of the materials placed before it being 
imperfect, it becomes almost impossible to get it rectified. All cases do not go 
up to the Privy Council, and the ruling is followed by the Judicial Courts, as 
neither the judges nor the lawyers, who have no access to the original treatises, 
ean perceive any defect, until some time after the misconception is sought to be 
brought to the notice of the Coũrt in a few cases in which large interests are at 
stake, and the parties happen to be properly advised, when it is considered too 
late to go behind the gecisions. In the first of the above cases, Justice Phear, 
after haying concluded his discussion of the authorities, by referring to the 
previous decisions on double. „adoption, expresses his views in the: following 
passage (p. 43) :~» ` ne 

“ With theše apthorities before me, can I entertain any ‘substantial doubt 
as to the legitizhateness of the conclusion to which an independent consideration 
of the Sasters and the digests had led me? I feel myself bound to hold that in 
Bengal while one adopted son is living, a second -cannot be adopted. I 
a | also farther of opinion that the power to adopt rests- solely upon the reli- 
g. 18 necessities, so to speak, of the father, and is limited by them. It does not 


1 Monemothonath Dey v. Ononthnauth Dey, 2 Indjan Jurist, N. S., 24; and Siddessory 
C ee v. Doorgachurn Sett, Idem, 22. . 
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extend to enabling him to do more than is, at the time of exercising it, re- 
asonably sufficient to satisfy the purpose for which the law gave it. Consequent- 
ly supposing the occasion for exercising the power to have arisen, one son and 
one alone can be adopted. An attempt to adopt more than one son at a time 
must be an abortive act, and void for all purposes unless perhaps so far as it 
may entitle thg unlucky boys to maintenance, a question with which I need not 
now burden myself. It is suggested that at least one son may be adopted for 
each wife which the adoptive father may have, but this a#gument is founded on 
a false analogy. The existence of a wife does not form an element in the 
question ; and it seems to be indisputable that one who has no wife whether 
because he has never married, or because his wife has died, is as much entitled 
to adopt as one who had a wife (and see Dattaka-MimAansé, sec. ii, p. 45 and 
Jagannatha). It was stated by the defendant’s Counsel that the usage and 
custom of Bengal gives a childless man the right to adopt one son in respect of 
each of his wives either simultaneously or not; but as I have already said 
no such evidence as the Court considered admissible to establish a custom or 
usage was tendered during the trial.” 

Referring to the above passage, the Calcutta High Court! made the following 
observations in the next case in which the same question arose — 

“The words ‘reasonably sufficient’ might be taken to mean what a reason- 
able man might think sufficient to ensure his happiness in a future world, but 
the context shows that the learned judge mefely meant that the exercise of the 
power of adoption must be limited by the necessity ef the case. 

“ Applying that rule, it follows that, as the adoption of ene son alone is 
actually necessary, and is in itself wholly sufficient to satisfy the purpose of the 
law, the adoption of two is not within the scope of the power; and that where 
such a thing is attempted, neither of the children is the legally adopted son of 
the deceased, although the ceremonies of adoption may have been performed as 
regards each and also at the same time.” 

This case went up to the Privy Council, and their Lordships confirmed the 
view taken by the High Court; the following passages of the judgment bear 
upon the question of simultaneous adoption? :— 

“ But then there is the other question whether, if the authority did 
allow them to adopt in this manner, it would be done lawfully according to 
Hindu law. It had been clearly settled by this Committee in the case of Run- 
gama v. Aichama, that a man having an adopted son could not, during t*e 
life of that adopted son, adopt a second son. The authorities are fully gc e 


1 White and Macpherson, JJ., in Gyanendrachunder Lahiri vø. Kala Pahar Hajee, I. 
R., 9 Cal., 60, (52). 
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into; and although there appeared to be a conflict of opinion among the Pundits 
upon the subject, that was decided by the Committee. That case, no doubt, is 
distinguishable from the present. A simultaneous adoption in some respects 
would differ from the adoption of a son when there was already one son in 
existence, and the reason given for not allowing such an adoption is, that there 
are different texts which seem to direct that that power of adaption is only 
to be exercised where the person adopting has not a son either natural born or 
adopted. But much of the reasoning upon which that case was decided applies 
to the case of a simultaneous adoption. The observation which appears to 
their Lordships to be the strongest against such an adoption as this being 
allowed by the Hindu law, is that no authority and no text has been, or appa- 
rently can be produced showing that the Hindu law allows it. It is true that 
the texts with regard to adoptions are but few, but still they are sufficient to 
lead to the conclusion, that if it was intended that such a power as this should 
be given to a man with regard to adoption, there would be something in the 
different authorities in favour of it. That it was not intended by Hindu law 
may be inferred from the provisions which are made for the case of a son 
being born after a man has made an adoption. It is laid down by Mac- 
naghten that if à son is born after a son has been adopted, the property is to be 
divided between the adopted son and the natnral born son in certain propor- 
tions, giving, in the case of there being only pne adopted son and one natural 
born son, to the adopted son a ‘third, according to the law of Bengal, and 
a fourth according to the goctrines of other schools. Then he goes on to 
speak of the cases where there are more than one natural born son, and 
states the law for the distribution of the property in such cases. But no 
reference is made in any of the cases to there being more than one adopted son; 
and as the power of a Hindu either to adopt himself, or to give to his widows 
the power to do so in his place, depends upon the law, it seems to their Lordships 
that it is incumbent upon the party who seeks to avail himself of a simultane- 
-us adoption to produce some authority to that effect. The entire absence of 
any authority in favour of such an adoption is an argument that the Hindu law 
did not recognize it, and that it has really not been the practice amongst 
Hindus; for if such a practice had prevailed to any appreciable extent, some 
authorities would have been found on the subject.” 

In all these cases the decision turned upon a different point, and therefore 
it may be said that the point has not been finally settled. But it is impossible 
t expect that any Court will come to a different conclusion upon the question, 
i spite of the views expressed in those cases. Accordingly, the High Court 
o Calcutta have adopted that view of the law, and held that simultaneous 
a »ptions are not valid, and so the question has been judicially determined.! 


* Doorga Sundari Dassee v. Surendra Kisav Rai, I. L. R., 12 Cal., 686. 
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The process of reasoning by which the above conclusion has been arrived 
at, are these: there is no express text authorizing a man to adopt two sons either 
simultaneously or successively, so that he may have two sons at the same time; 
the power therefore must be limited by spiritual necessity, for which the law 
confers it; and as that necessity is satisfied by having one son, a man can 
adopt one son alone, at atime. The possession by a man of more wives than 
one makes no difference, because a man that has not married can adopt, and 
because the wives may adopt only as agents under delegated authority from 
the husband. This last point appears to have been assumed without any dis- 
cussion. . i 

Distinction between simultaneous and successive adoptions.—There 
is one important respect in which a simultaneous, differs from a successive 
adoption of two sons: in the former both the adoptions are invalid, but in the 
latter the second only is so, the first being valid. Hence it is important to 
consider what constitutes two adoptions simultaneous as distinguished from 
successive, for it may be keenly contested that two adoptions were not simul- 
taneous,so that the one earlier in point of time could be valid. With respect to 
this point, Justice Phear observes ::—“ But, moreover, on that occasion, the 
ceremonies for the two boys were carried on, practically speaking, simultaneous- 
ly, although possibly the beginnings and endings were not absolutely synchronous. 
If either boy was adopted, both were adopted, and.it would be an outrage to 
common sense to say otherwise than that they were ddopted at one and the same 
time.” For many legal purposes a part of a day is not, doubtless, taken into 
consideration. But the Hindu usages appear to recognize even the difference 
of a few seconds between the time of birth of children for some important 
purposes. The rank among brothers is determined by the order of birth ; and 
of twin brothers the first-born is considered as the elder, and is entitled to all 
the rights of the eldest son, should he be so, as regards inheritance, and of an 
elder son as regards marriage, performance of religious ceremony, and so forth ; 
for an younger brother cannot contract a marriage when an elder brother 
is unmarried, nor can he perform the religious ceremony of offering oblations 
when there is an elder brother; and a brother who is older by a few mo- 
ments, is entitled to take by primogeniture, and also to specific deductions for 
seniority. Hence it may very fairly be contended from this analogy that an 
adoption being alike to the birth of a son, why should not one whose adoption 
ceremony is completed a few moments earlier, be entitled to claim seniority 
and priority in relation to another whose adoption is completed later though c | 
the same day, and the adoptions be declared successive instead of simultaneous ' 

On the death of the first adopted son without male issue a secont. 
adoption is permitted.—The decisions referred to above prohibit an adoptio : 


1 Siddessory Dassee v, Doorgacharn Sett, 2 Indian Jurist, N. S., 22. 
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only when a son begotten or adopted, is alive. But a man is at perfect liberty 
to make a second adoption on the death of the first adopted son without issue 
in the same way as a man whose natural born son has died, may adopt a son.! 
All that has been laid down is, that a man is incompetent to adopt for the 
purpose of having two sons at the same time; otherwise he may without any 
restriction go on adopting sons, one after another, provided he be destitute of 
son at the time of adopting any one of them. The following observation of a 
the Privy Council may seem to lay down a restriction applicable to an adoption 
made by a widow after the death of the husband who had a son existing at the 
time of his death, and permitted her to adopt in case of the son’s death? :— 
“ In this case, Bhowanee Kishore (the existing son) had lived to an age which 
enabled him to perform—and it is to be presumed that he had performed—all 
the religious services which a son could perform for a father.” But this was 
merely a passing remark and had no appreciable effect on the decision which 
rested on a different principle. For the religious obligation to adopt is founded 
upon the duty of having a son for the purpose of discharging the spiritual 
debt to one’s ancestors, by continuing their lineage; and a man’s grandsgn and 
great-grandson in the male line are declared competent to confer special spiri- 
tual benefit upon Fim.? Therefore a son dying without leaving male issue cannot 
be said to have exhausted the whole of the spiritual benefit which a son was 
capable of conferring on his degeaged father.* 

Similarly if the first adoption be invalid a second adoption may be made; 
for the first adoption being illegal, the adopter remains sonless notwithstanding 
the same, and is therefore competent to adopt another son. 

The subsequent death of the son first adopted does not render the 
second adoption made in his lifetime a valid one.—It has been so held’ 
upon the ground that a second adoption made during the life of the son first 
adopted who retains his character of sonship, is absolutely void, it was in fact 
no adoption at all; and therefore the death of the first adopted son, subsequent 
to the second adoption, cannot invest the subject of it with the character of 
sonship. 

Is second adoption made when a son is existing, absolutely void ?— 
But according to the view of adoption, taken by the Sanskrit commentators, 
it consists of two parts, namely, the transfer of paternal property in a son, and 


1 Dattaka-Mímánsá, 1, 4. 

2 Musst. Bhoobun Moyee Debta v. Ramkishore Acharj, 10 Moore’s I. A., p. 279; 3 W.R., 
',C., 15; Pundit’s P. O. J., Vol. II, p. 111. 

8 Manu, ix, 187; Y4jnavalkya, i, 78. 

* Ram Soonder Singh v. Surbanee Dassee, 22 W. R., 121. 

5 Basoo Camumah v. Basoo Chinna Venkatasa, Madras, 8. D. A. R., 1856, p. 20; Veraprashyia 
_Santanraja, Idem, 1860, p. 168. 
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his investment with all the rights of sonship. Wher the donor is competent 
to give, the gift and acceptance of a son will pass the paternal property to the 
adopter, so as to sever his connection with his natural relations, and to consti- 
tute him a son to the adopter. But a son as such, according to Hindu law, is 
not clothed with the legal status of sonship, which means right of inheriting 
the estate, and competency to confer spiritual benefits. A son congenitally 
blind is also a son, although he does not possess the legal character of sonship, 
so as to be entitled to a share of the estate. So also a son of a Brahmana by 
a Sudra wife, is a son, though in respect of inheritance he is no better than a 
disqualified son. A second adopted son is a son of the same kind, and as such, 
is entitled to maintenance. The correct view seems to Ke that such adoptions 
are not absolutely void, but create an imperfect sonship, which may be allowed 
to ripen into a perfect one when the obstacle is removed, and there is no other 
impediment. 

Effect of pregnancy of the adopter’s wife at the time of adoption — 
The Madras Sudder Court held that the adoption of a son, made by a person 
when his wife was pregnant is invalid, upon the ground that a person should be 
hopeless of having a son of the body before he could exercise the right of adop- 
tion! This view was based upon a misconception of the meaning of a certain 
passage of Saunaka,* namely, “ having fested for a son”, which really means, as 
explained in the Dattaka-Chandrika,® “having observed a fast on the day 
preceding the adoption,” but which taken-by itself, might support the view 
that an adoption would be valid only if made by a person hopeless of having 
male issue, if it were interpreted as meaning that the man desirous to adopt must 
have previously sought the natural accomplishment of his desire by means of reli- 
gious rites. But the Madras High Court dissented from this view in a case* in 
which a man in extremis adopted a son with the knowledge of the pregnancy of 
his wife who subsequently brought forth a daughter, and held that the adoption 
was a valid one. There is not only no authority for the broad proposition laid 
down by the Sudder Court, but it is opposed to the provision made by Hindu 
law for the mode of distribution of the adopter’s estate between an adopted sqn, 
and a son that may, subsequently to adoption, be born to him. 

Does the existence of a male child in embryo invalidate an adoption, 
if it comes into separate existence after adoption ?—But the real question 
of some nicety, that arises for discussion in this connection, is, now that an 
adoption has been pronounced invalid if made by a man having male iss 3, 


1 Narayana Reddi v. Vardachala Reddi, Madras, 8. D. A. R., 1869, p. 97. 
2 Dattaka-Chandrika, 2, 1. 

® Idem, 2, 2. 

* Nagabhushanam v. Seshamma Garn, I. L. R., 3 Mad., 180, 
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whether this restriction applies to a case where the adopter has an unknown son 
in the womb of his wife at the time of adoption, who subsequently to it comes 
into separate existence? Can it be said that his father was “ sonless,” so as to 
entitle him lawfully to adopt a son? The question is beset with some difficulty. 

A child in embryo is, in contemplation of Hindu law, entitled to certain 
rights, to the same extent as a child in esse, provided it be born alive; and its 
rights are not contingent on the knowledge or ignorance, on the part of those 
whose interests are affected, of the fact of the pregnancy. Thus it is laid down 
in the Mitékshara that when the pregnancy of a female member of a joint family, 
who may give birth to a child entitled to a share, is known, partition of the joint 
family estate must be postponed until delivery; and if the pregnancy be not 
known at the time of partition, and a son is afterwards born, he is entitled to a 
share by re-opening the partition already made.' So also a nearer heir who is 
conceived at the time of the death of the proprietor, when succession to his 
estate opens, is entitled on his birth to take the estate by divesting the 
next heir who took the estate on the owner’s death. Again, a child in the womb 
has been held to be a fit object of gift. In the leading case of Tagore v. Tagore? 
the Lords of the Judicial Committee while dealing with the Hinde law of gifts 
inter vivos and by wills, and the extent of the donor’s power with respect to the 
person on whom & gift cag be bestowed, observe,—“ It applies to all persons in 
existence and capable of taking from the donor at the time when the gift is to 
take effect, so as to fall within the principle expressed,in the Déyabhaga, ch. 1, 
v. 21 by the phrase ‘relinqnishment in favour of the donee who is a sentient 
person’. Byarule now generally adopted in jurisprudence, this class would 
include children in embryo, who afterwards come into separate existence.” 

In the last instance it is clear that the child must be born alive in order 
to be entitled to the gift. But the commentators on Hindu law do not express 
themselves clearly on this point. The author of the Déyabhéga, however, appears 
to intimate conception and not birth of a son to be the mediate cause of inheri- 
tance, in the passage :—“ In some works it is alleged that birth, (janma) alone 
is the cause of right: but there, by the mention of birth, the relation of father 
and son, and the demise of the father are mediately indicated as causes of 
property.” Achyuta and Srikrishna two of the commentators of the Déyabhaga, 
while explaning that passage say that the text of Gotama declaring right by birth 
(janma) applies to a son in embryo whose father dies. For many purposes 
such as Upanayana and marriage, the age of a person is computed from the time 

f conception. 
In all these cases, the principle must be either of the two, namely, that the 


1 Mitékebarg, 1, 6, 8—11. 3 18 W. B., 359. * Dáyąþhága, 1, 20, 
* See Pandit Bharatchundra Siromani’s Edition of the original Dáyabhága with six com- 
mentaries, pp. 26 and 27. 
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subsequent birth relates back to the time when the partition is made or the 
succession opens or the gift speaks; or that the property vesta in the child in 
embryo, so that even a still-born child may become entitled in the same way as 
one born alive, But the latter is inconsistent with the view now generally 
adopted in jurisprudence, and has not been adopted by our courts to be the rule 
of Hindu law. Accordingly it has been held that propgietory right is created 
by birth, and not by conception; a child in the womb takes no estate; in cases 
where, when the succession opens out, a female mémber has conceived, the 
inheritance remains in abeyance until the result of the conception can be ascer- 
tained; if the child be still-born, the estate does not go to his heir, but to the 
heir of the last full owner: so also a son’s or grandson's right of prohibiting an 
unauthorized alienation by the father, of ancestral property cannot be exercised 
in favour of an unborn son or grandson.! 

Leaving aside the case of a still-born child, let us confine our attention to 
an adoption during the pregnancy of the adopter’s wife when a son is subsequent- 
ly born alive. If his birth relates back to the date of his conception for the 
purpose of unmaking a partition made after conception, of causing abeyance of 
an inheritanee, or of entitling him to take a gift already opened, it is difficult to 
understand why should it not also invalidate an alienation testamentary or 
uler vivos as well as an adoption? If an adoption may be, as it often is, set 
aside years after the fact, there is no hardship to do the same when it transpires 
within two hundred and eighty days of the transaction that it was done in 
ignorance of the existence of a son. 

In ordinary circumstances, a man anxious to have a son would naturally be 
disposed to wait till delivery when he is aware that his wife is enciente, before 
adopting a son. But such a person When in extremis, may himself adopt a son 
instead of permitting, as he might have done, his pregnant wife to do it in the 
event of his death, and of her giving birth to a daughter, fearing that she may 
not carry out his direction to adopt, which is detrimental to her own interests as 
well as to those of the female child that may be born of her. The question 
therefore may arise in such cases, as also when the pregnancy of the wife is not 
manifest or known at the time of adoption. 

Question answered in negative —The question arose in a ease? before 
the Bombay High Court, in which a man had three or four days before his 
death adopted a son, and as his wife was then pregnant, directed by his will 
that, in the event of a son being born to him after his death, his property 
should be equally divided between such son and the one adopted; and sa 5 
was subsequently delivered by his widow. It was decided that the adopti 
was good, but the testamentary disposition reducing the begotten son’s leg 


2 Musst. Goura Chowdhrain v. Chummun Chowdry, Gap number, W. R., 340. 
® Hanmant Rámchandra v. Bhimáchárya, I. L, R., 12 Bom., 105, 
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share was invalid. The reasons for the validity of such an adoption, and the 
nghts of a posthumous son are explained in the following portion of the judg- 
ment delivered by Sargent, C. J. :— 

“Tt may doubtless be contended that when the wife is in a state of preg- 
nancy there may be a son in the womb at the moment of adoption; but the 
possibility that the ghild in utero may be a female, would, if the power to 
adopt were to be deemed suspended by the mere fact of pregnancy, always 
imperil, and in some cafes seriously so, the acquisition of those spiritual bene- 
fits which the rite of adopfion is supposed to supply in default of a legitimate 
son. A man in bad health or on his deathbed, as in the present case, might 
not live till the child was born; and yet, if the rule be as contended for the 
appellant, the suspension must ipso facto take place in all cases during preg- 
nancy: for we entirely agree with the Madras High Court that it would be 
impossible to make the validity of an adoption dependent on knowledge or 
ignorance of the fact of pregnancy. 

“The rights of a child in the womb are doubtless much regarded by tho 
law, as in the case of inheritance and partition ; but, as pointed out by the 
Madras Court, if the doctrine of suspension of the power of adoption during 
pregnancy ‘be carried to its legitimate conclusions, and the validity of the 
exercise of the power be made to depend on an event which may not be known, 
it follows that an element of uncertainty is introduced into an act regarded 
as highly religious.’ In Steele’s Hindu Customs, it is said that the duty to 
adopt does not arise until the birth of a son becomes very improbable, by which, 
we think, must be meant, having regard to the religious importance attaching 
to the act when there is considerable risk of the adopter dying sonless, which 
is certainly the case when a man is on his deathbed although his wife may be 
actually pregnant at the time. We think, therefore, that the Subordinate 
Judge was right in holding that the defendant’s adoption was a valid one. 

“Independently of the question as to the effect of Rémchandra’s will, the 
defendant would, by general Hindu law, have been entitled to only one-fourth 
of his adoptive father’s estate on the birth of the minor plaintiff. By that 
will the estate was divided equally between the two sons, and it is contended 
for the defendant that Ramchandra was competent to make this provision by 
‘will, because there was no natural son in actual existence at the time of his 
death. It is doubtless true that it is by actual birth the son acquires, according 
to the Mitéksharé law, a right of co-proprietorship with the father in the 

cestral property. But a posthumous son has certain rights by the Hindu 

v which it is necessary to consider. A child, who is in its mother’s womb 

the time of its father’s death, is, for the purposes of inheritance, deemed 

be in esse; and, as regards partitien, a child, if begotten at the time, is, 

pointed out by Sir Barnes Peacock in Kallidds Das v. Krishanchandra 
A A 
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Dùàs, in point of law, in existence at the time of partition, snd entitled to share 
with the other sons or brothers. So far, therefore, a posthumous son has equal 
rights with a son actually born. 

“ But the present case raises the more difficult question, and which, as far 
as we can discover, is clear of authority, as to whether his right by survivorship 
is identical with that of a son in esse when in conflict with a testamentary 
provision by his father. * * * It is to be remarked that this is a distinct 
question from the father’s power of alienation during Mis life as against a son 
who was only begotten at the time, which is the casein Musst. Goura Chowdhrain 
v. Chummun Chowdry referred to by the Subordinate Judge. The right of 
the posthumous son by survivorship, on the principle of relation back to the 
time of the father’s death, which obtains in the analogous cases of inheritance 
and partition, would stand on the same footing as that of the son in esse at the 
time of the father’s death, and a due regard to the harmony of the law under 
analogous circumstances justifies, we think, the conclusion that a father can 
no more interfere by his will with the right of a posthumous son to his share 
in his family property as fixed by law, than in the case of a son in esse at the 
time of his death, and if this be so between the posthumous and other natural 
born sons, it must also obtain between the posthumous son and an adopted son 
who stands in the position of a natural son, subject to having his share reduced 
to one-fourth in the event of a natural son being subsequently born.” 

Adoption by the father of a missing son—A somewhat vexed question 
may arise as to the validity of an adoption made by a person having a son 
who disappears and is not heard of. As to the rule of Hindu law relating to 
presumption of death in regard to missing persons, the authorities vary accord- 
ing to those persons’ age and relationship ;* twelve years, however, is the shortest 
period after which a person is presumed dead, when his effigy is to be burnt 
and exequial rites performed. Raghunandana whose authority is respected 
in Bengal, adopts the shortest period of twelve years, on the expiry of which 
death is to be presumed ; and his authority has been accepted in Bengal.® The 
above provisions seem to lay down the rule that the commencement of the 
thirteenth year is to be taken the exact time of the missing person’s death. 
It appears to be doubtful whether these rules are to be regarded as part of the 
substantive law of inheritance, or as mere rules of evidence and as such now 
replaced by the provisions of sections 107 and 108 of the Evidence Act.* But 


- 2 2 Beng., L. R., 108, F. B. ‘ 
* Strange’s Hindu Law ; W. Macnaghten’s Hindu Law, Vyavastha Darpana, pp. ll and 2 
(2nd Edition). 
° Janmajoy Mazumdar v. Keshablal Ghose, 2 B. L. R., A. O., 184; Gurudas Nag v. Mati | 
Nag, Ibid, Ap. 16. 
* Parmeshar Rai v. Bisheshur Singh, I. L. R., 1 All, 53; Dhampnath v. Gobind Ser: , 
Ibid, 8 AlL, 614. 
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whatever may be the view taken- on this point, the questions that may arise 
relating to adoptions in such cases are, first whether an adoption made before 
the expiry of seven or twelve years is valid, and secondly, whether an adoption 
made after seven or twelve years is lawful if the missing son subsequently 
reappears. In the first case the answer depends upon the solution of another 
question, namely, as to the exact time of the missing son’s death. The second 
case, however, is beset with considerable difficulty. 

I may observe heré that in cases of doubt and difficulty like the present, 
the best course to follow would be to declare the adoptions valid, regard being 
had to the fact that this view is consistent with the true construction of Hindu 
law with respect to a man’s power of adoption. 

Adoption by a man having a son who becomes an ascetic, Sannydsi 
or Fakir.—I have already told you that for the purpose of indicating the 
different duties a man at different ages has to discharge, his life is divided 
into four stages; in which he is respectively called a Brahkmachédri or student, 
Grikastha or householder, Vaxaprastha or hermit or one gone to retirement, and 
Bhikshu or ascetic. I have also explained to you that although this scheme of 
life, was originally designed for the twice-born classes, and especially for the 
Br4hmanas, it has been extended to even the Sddras, and at the same time it 
has ceased to be obligatory on the Brahmanas. Entrance to the third and the 
fourth orders is eqaivalent to civil death: and his estate becomes divisible by 
his heirs in the same way as if he were really dead.! Although the ancient 
system of society has completely changed, yet there have sprang up religious 
orders, of which some are founded upon the same basis and may be regarded 
as continuations of the ancient religious orders. The effect of a person's entrance 
into a religious order is to cut off his connection with all his relations as regards 
both civil and religious matters. 

That being so, a person, whose son renounces the world and enters into a 
religious order, is in the eye of Hindu law destitute of male issue, for such a 
son serves neither the temporal nor the spiritual object, and is in no way, better 
than a disqualified son in these respects. It follows therefore that a person 
having a son who has become a Sannyast, ascetic or fakir may legally adopt a 
son; and it has been held? that an adoption by a man whose real legitimate son 
is a fakir is valid. 

It is worthy of remark in this connection that the Hindu law does not per- 
mit a man who has once adopted a religious order to renounce it, so as to be re- 

Imitted into his original status in the family ; and it is ordained that an apostate 
om a religious order is unworthy of inheritance.’ In fact, according to Hindu 
w, a Bhikshu or ascetic adopting the fourth order cannot hold any property at 


* Dáyabhága, 1, 31 and 33. 2 Punjab Records, 1876, p. 144. * Diyabhéga,.5, 14. 
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all;! while a Vanaprastha (gone to retirement in a forest) or hermit who may 


have and hold such property as is absolutely necessary for life, is directed to give 
sway in the month of Asvin each year, anything in his possession, over and 
above what is indispensably necessary, that he may have procured during the 
year.? But whether the lex loci Act, XXI of 1850, removes their disability 
under the Hindu law, should they prefer a claim based upon inheritance, is a 
question which has not as yet arisen. The so-called modern Byragees, however, 
must not be confounded with persons adopting religious orders, for they do not 
quit the order of the householder.® 

Adoption by one having a disqualified son —According to Hindu law 
a person bearing filial relationship does not necessarily fill the character of a 
son. Having premised sons chief and secondary, Yajnavalkya* explains in the 
following passage the order of their succession to the heritage :—“ Among these, 
the next in order is the heir, and presents funeral oblations on failure of the pre- 
ceding.” And Nanda Pandita, referring to this passage, says,5—“It declares 
that the capacity to present oblations and to participate in heritage constitutes 
sonship; for, if that be wanting, the mere existence of filial relationship, as of 
an impotent or the like disqualified son, does not constitute it.” The disquali- 
fied sons can neither render spiritual service nor inherit the estate, in fact, they 
do not possess the legal character of a son. A man having such a son therefore 
is deemed in contemplation of law to be “sonless” for the purpose of adoption. 
The existence of a disqualified son is no bar to an adoption made by the father, 
Sir T. Strange observes,—“ The right of inheriting, and that of performing for 
the ancestor his funeral obsequies being correlative, if, by any of the legal dis- 
abilities, as by degradation from caste, by insanity, incurable disease, or otherwise, 
living issue have become disqualified in law for the former, the effect for the 
purpose in question being the same as if none existed, it is inferred that the 
right to adopt attaches.’ 

The disqualifications incapacitating persons to offer funeral oblations and 
excluding them from inheritance, are certain physical, mental and moral defor- 
mities. Of the physical defects some are congenital, such as blindness, deafness, 
dumbness, impotency, lameness and so forth; and some not so, as leprosy of the 
Banious and ulcerous kind, and certain incurable diseases. The mental defects 
are idiotcy and insanity. The moral defects consist of habitual enmity to the 
father, commjssion of heinous sin causing degradation, and misconduct meriting 
excommunication. 

2 See Mann, Ch. VI. . è Mann, 6, 15. 
® Teeluk Chunder v. Shama Charn Prokash, 1 W. B., 209. 

* Yajnavalkya, 2, 183; Mit., 1, 11, 21. 

‘6 Dattaka-MimAénsa, 2, 62. 

6 Strange’s, Hindu Law, Vol. I, p. 77. 
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Renunciation of the Hindu religién and conversion to Christianity or Maho- 
medanism, used to cause excommunication and exclusion from inheritance. That 
change of religion should be attended with loss of civil rights is a rule that 
appears to be unreasonable; and the enormity of all the offences that cause 
degradation is not appreciated in these days, since drinking spirituous liquors is 
set forth in the Shasters as one of the worst sins. Accordingly the lex loci Act 
XXI of 1850 was passed to remove the disabilities imposed by Hindu law, on 
persons guilty of conduct followed by degradation or loss of caste. 

Adoption by a person having a son who becomes a Ohristian or 
Mahomedan or degraded.—The lez loci Act has by declaring that the renuncia- 
tion or exclusion from the communion of any religion, or deprivation of caste shall 
not impair or affect any right of inheritance, preserved to Hindu outcasts and 
apostates from the Hindu religion, the right of inheritance, from which they were 
previously excluded by Hindu law and usage. This law simply confers 
upon these persons the capacity to take the heritage of their father, or other 
relation; but their incapacity to perform the religious rites conducive to the 
spiritual benefit, remains unaffected by this legislation. You will bear in mind 
that the character of sonship consists in the capacity to take the heritage 
and the capacity to present funeral oblations, the two together constitute the 
status of a son; apostates and outcasts who do not possess the latter capacity, 
cannot, therefore fill the full character of a son according to Hindu law. A 
man having a son of that description cannot but be regarded as “sonless” 
in the contemplation of Hindu law. It would therefore appear that the ex- 
istence of such a son does not debar the father from adopting a son. 

It may doubtless be said that the father cannot be permitted to adopt a son, 
inasmuch as the validity of the adoption would be inconsistent with the act 
abrogating any law or usage which may in any way impair or affect the right 
of inheritance of an existing son of the kind mentioned above. But if you 
construe the Act in that way, it might as well be said that the Act makes it 
illegal for the father to beget a son, or make a testamentary disposition of his 
property, after a son of his becomes an outcast or renounces the Hindu religion ; 
because that also impairs his right of inheritance. Therefore the adoption, any 
more than the procreation, of a son, was never intended to be prohibited by 
that Act. Besides, religious toleration is the principle underlying the provisions 
of the Act; it is therefore not quite reasonable to think that while it confers 
~eligious freedom upon the son, it does at the same time deprive the father of 

is religious freedom of acting according to the digtates of the shasters which 
squire that he must have a son competent to perform the religious rites bene- 
cial to his soul. l : 

Adoption by one having a grandson or great-grandson in the male 

ine.—According to Hindu law a grandson and a great-grandson in the male 
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line occupy the same position as a son for many purposes, and the term ‘aputra 
or sonless’ in passages relating to inheritance, has been interpreted to mean, 
‘destitute of male issue down to the great-grandson’? While explaining the 
text of Atri on adoption, Nanda Pandita observes that the word son in the com- 
pound term ‘“ aputira or sonless,” is inclusive also of the son’s son and grandson, 
for they also confer the spiritual benefits for securing which a son is nevessary* 
Therefore the existence of a grandson or a great-grandson in the male line affects 
the capacity to adopt in the same manner as the existence of a son. Hence 
whatever has already been said with respect to the effect on adoption, of the 
existence of a son applies mutatis mutandis to the existence of & grandson or 
greatgrandson in the male line. 

But it should be noticed here that there are texts of the rishis, showing 
that different kinds of spiritual benefit are derived from the three male descen- 
dants respectively; and I have already told you that Nanda Pandita being 
pressed by an argument based upon that ground, concedes that a man having a 
son, may adopt a grandson and a great-grandson for securing the special 
spiritual benefits that are derived from them respectively. And it would 
similarly follow conversely that a man having a grandson in existence may 
adopt a son. But in either case it is a spiritual luxury which he will not be 
permitted to secure. 

There may be some hardship, however, when there is a competition be- 
tween persons of different degrees for adoption, as it has now been held that a 
descendant by adoption holds in all respects the same position as the real male 
issue of the same degree. Suppose a man had a son who died giving permission 
to his widow to adopt, the man is anxious to adopt a son, himself, but he could 
not procure a suitable boy for adoption, and his son’s widow forestalla him by 
adopting one against his will. According to the view of law, taken at present, 
the man becomes deprived of his power of adoption by the action of his son’s 
widow; but he can, if governed by the Bengal school, give away his whole 


property to a perfect stranger, and so exclude his grandson by adoption from any- 


share of his property, and if governed by the Mitákshará, dispose of his whole 
separate property in that way and manage to deal with half the ancestral 
property in the same manner. 

But there is no difficulty if the adoption is made by the son’s widow with 
the knowledge and consent of the father, as in the casé of Rambkishen Surkheyl 
v. Mussummaut Sri Mutes Debia.* 

Existence of a fraternal nephew or daughter’s son is no bar to t 8 
adoption of another.—Manuv declares: “If amongst uterine brothers one’ - 


1 See FYAjnavalkya, fii, 5136-137 ; Vishnu, xvii, 4—18 and 81; Dayabhége xi, 4—5; V 
mitriaday4, iii, i, 1 and 11. ° Dattaka-Mim4nsé, 1, 39. 
? Dattaka-Miménsa, 17 3 and 13. * 3 Bengal Select Reports, 489, (New Editio . 
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come father of a son; Manu ordained that all the rest become fathers of male 
issue by that son.” And from this it may be argued that a fraternal nephew, 
socupies the position of a son without adoption. This position is controverted, 
and the conclusion arrived at is that he cannot become son of his uncle unless 
regularly adopted, and the passage intends that when he is available for affiliation 
no other should be adopted.? At one time, it was held that when a brother's 
son eligible for adoption exists, the affiliation of any other is invalid. But it is 
now settled by the Privy Council that passages in the Dattaka-Mimansé and the 
the Dattaka-Chandrik&, which prescribe that a Hindu wishing to adopt a son 
shall adopt the son of his brother, if sach a person be in existence and capable 
of adoption, in preference to any other person, although binding upon the con- 
science of pious Hindus as defining their duty, are not so imperative as to have 
the force of laws, the violation of which should be held in a Court of Justice to 
invalidate an adoption which has otherwise been regularly made.* 

There are passages declaring that a daughter’s son is equal to a son’s son, 
as regards capacity to confer spiritual benefits; but they do not appear to have 
been conceived to affect the maternal grandfather’s capacity to adopt notwith- 
standing the existence of a daughter’s son. 

Adoption by a bachelor or a widower.—On a careful consideration of 
the duties of man in the successive stages of life, as prescribed by the institutes 
of the rishis, there cannot be any doubt that it is the primary religious duty of 
a man to espouse a wife for the purpose of having a son of the body. But if a 
married man be destitute of male issue, then he may have a secondary son as a 
substitute, for securing the services both temporal and spiritual, that a son of 
the body might render. Strictly speaking, an affiliation of a son cannot be made 
by an unmarried man, from a sense of religious duty. Hindu law again enjoins 
every man to live in one or other of the four Asramas or orders of life; a 
widower who feels no inclination for entering into a religious order, must there- 
fore marry again to continue as a householder, if he be really religiously dis- 
posed and anxious to act according to the dictates of the Shasters. Hindu law 
disapproves single life for a man living in the community of householders. But 
as the entrance into the third and the fourth order of life has fallen into disuse, an 
adoption by a widower who is hopeless of getting a son by re-marriage, may not 
be open to exception on religious ground, although he is not strictly a house- 
holder on whom the dufy of having a son is imposed. Judged, however, by the 
religious principles enunciated by the Codes, an adoption by a widower is not 


2 Manu, 9, 182; Dattaka-Miménsé, 2, 29. 

® Mitéksharé, 1, 11, 36; Dattaka-Mim4nsh4, 3, 74; Dattaka-Chandrika, 1, 20. 

$ Ooman Dut v. Kunhia Sing, 3, Bengal Select Reports, 192, (New Edition). 

4 Wooma Daee v. Gocoolanund Dass, L. B.,5 I. A, 40; I. L. R., 3 Cal., 587; 20. L. 
61 ; affirming the decision of the Bengal High Court, 28 W. R., 840. 
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` free from objection. Accordingly Somanátha in his Datta-Mim&nsé! maintains 
that a widower cannot adopt, 

But if the secular aspect of adoption be considered, there cannot be an- 
objection to the affiliation by a bachelor or a widower. Adoption consists in the 
transfer of parental property in the son, and any one capable of accepting property 
is also competent to adopt. This principle is recognized by the Sanskrit com- 
mentators, and is put forward by Jagannáth in support of several propositions 
mantained by him. Accordingly Jagannatha says,—‘ It should be here remarked, 
that no law is found expressing that a son shall not be adopted by one who has 
not contracted a marriage.”* The Pauranik story of the demigods Betála and 
Bhairaba, cited by Nanda Pandita? appears to support the same view ; although 
he explains the term “sonless” in Atri’s text to mean “one to whom no son has 
been born or whose son has died,”* and thereby intimates that the adopter must 
be a married man. 

Departing, however, from the general principle laid down in several cases, 
namely, that capacity to adopt must rest upon express authority, it has been 
held that as there is no authority against it, an adoption by a widower® as well 
as by a bachelor® is valid according to Hindu law. 

One great difficult question, however, presents itself in these cases, namely, 
as to who will be the maternal grandsires of the boy adopted by a bachelor 
or a widower, for temporal as well as for spiritual purposes P According to the 
ritual of P&rvana Sraddha, a man has to offer three oblations to his three 
paternal ancestors, and three to his three maternal grandsires. Jagannátha 
makes a somewhat wild suggestion in the case of an adoption by a bachelor, 
namely, that the adoptive father’s maternal ancestors are to be deemed the 
adopted son’s maternal grandsires for the purpose of that ceremony. When 
the adopter is a widower it might be said that his deceased wife’s ancestors will 
be the maternal ancestors of the adopted son. I may tell you in this connection 
that in the case of a regular adoption by a man and his wife, the adoptive 
mother’s ancestors are considered by Nanda Pandita to become the adopted 
son’s maternal grandsires for the purpose of the P&arvana or the offering of 
double set of three oblations.? 

Adoption by persons belonging to the religious orders does not 
appear to be contemplated by the Hindu legislators.— According to the 
Codes there are three descriptions of religious order or rather three ways in 


2 Strange’s Manual of Hindu Law, Section 61. ° Dattaka-Mimé&nsé, 2, 45. 

2 Dig., V, 278. _“ Idem, 1, 3-4. 

6 Négappa Udape v. Subba Sastry, 2 Mad. H.C. Rep, 367; N. Chandvasekharudt ». 
N. Bréhmanna, 4 Mad. H. C. R., 270. 

6 Gopal Anant v. Náráyari" Ganesh, I. L. R, 12 Bom., 329. 

7 Dattaka-Mímánsá, 6, 50. ” 
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which & person may renounce the world for the sake of religion. The first is 
the Natshthtka Brahmachari or the lifelong student of theology, as distinguish- 
ed from the Upakurvdna Brahmachari or the ordinary student, who after 
having finished his course of study commenced from his Upanayana ceremony, 


` comes back to his family and becomes a householder. But a student so devoted 


to the study of theology as to feel no concern for worldly matters nor inclina- 
tion for martiage, and to take a vow of celibacy, is called naishthika or 
professed student who cuts off his connection with his family and lives with 
his Guru or spiritual preceptor. The second, is the Vdénaprastha or householder 
ritiring im his old age to a forest or a solitary place, when his temporal affec- 
tions become extinct, and he relinquishes his property to his sons or other heirs, 
severs his connection with them, and associates with persons of the same 
disposition and order with himself. The third is the Yati or Bhikshu or ascetic 
who is either a Vanaprastha practising rigid austerities, or a young householder 
of a religious turn of mind leaving the world in disgust and becoming at ouce 
an ascetic or a religious mendicant. His religious aim is the attainment of 
moksha or liberation from the necessity of transmigration of souls. So 
thoroughly disconnected these persons are from their family and natural rela- 
tions, will appear from the law relating to the devolution of the small property 
that they may leave behind after their death: the property of a Brahmchari 
goes to his preceptor, of a Vanaprastha to his religious brother, and of a Yati 
to his virtuous pupil.! 

Thus it appears that persons entering into religious orders, as such, cannot 
have any son, real or secondary., The Viramitrodaya’ says that a person who is 
desirous of having moksha or liberation from the necessity of repeated deaths 
and births, cannot give his wife authority to adopt; the reason being that he 
need not have a son at all. The virtuous pupils of Yatis or ancient ascetics 
resemble the chelas or disciples of the modern Mohants, who occupy the place 
of sons for worldly purposes. Adoption of a son by the Yatts or Mohants is 
not necessary either for temporal or for spiritual purposes. Accordingly it 
has been held that an ascetic cannot adopt.’ 

Various systems of religious doctrine, however, have arisen since the 
promulgation of the Codes, and with them different religious orders have 
come into existence, which though not the same as the ancient ones are to a 
great extent moulded upon the same principle, and bear the same character. 
And in the present connection they should be regarded the same as the old ° 
institutions, although they may bear different names. Thús * Vibbut Vidá’ is 
» ceremony indicating renwnciation of worldly affairs and interests analogous 

o ‘retirement to a forest’ in ancient law.* But the Bombay High Court held 


3 Mitékaharé, 2, 8, 1-9; Déabhagé, 11, 6, 35-36. & .,* Punjab Records, 1874, p. 88. 
* Viramitrodaya, p. 115. * West and Buhler, 951,.n. (e.) 
BB e ‘ 


202 CAPACITY OF MALES TO ADOPT. 


that an adoption by a man who had undergone that ceremony was not invalid ; 
and the reason assigned is, that no authority was shown as to the existence of 
this ceremony having been recognized by works on Hindu law.! 

It should, however be observed that the lez loci Act confers upon all 
persons perfect freedom in matters of religion, and the rules and usages of a 
religious order possess no longer a binding force upon any member, who is 
therefore at liberty to abandon that order and adopt a diffatent doctrine. 
Adoption by such a person, may of itself afford evidence of his religious belief, 
and its validity may be maintained upon grounds set forth for upholding affilia- 
tion by an unmarried man. 

Capacity of disqualified persons to adopt —Persons that are excluded 
from inheritance do not appear to be on that account incapacitated for adopting 
sons. Most of them, including the impotent person, can marry; md marriage 
and adoption are closely analogous, consisting as they do of gift and acceptance 
accompanied by religious ceremony. There may doubtless be # practical diffi- 


culty for them to have a son by reason of their having no patrjmony ; but it is- 


common to all poor men. And though debarred from inheritamce, they may 
nevertheless be possessed of property received by gift, devise or other means. 
Colebrooke’s English version of a certain passage of the Mitdkshara, is 

the only authority for denying them the power of adoption. The author of that 
treatise, while dealing with the subject of exclusion from inherigance, explains 
the text of Yajnavalkya,? enumerating the disqualified persons, and declaring 
their exclusion from inheritance and their right to maintenance; and then cites? 
tlie next text which runs as follows :—“ But their Aurasa and Kshetraja sons 
are entitled to allotments, if free from similar defects.” The author’s com- 
ments on this passage are translated by Colebrooke thus :—“ The sons of these 
persons, whether they be legitimate offspring or issue of the wife, are entitled 
to allotments, or are rightful partakers of shares; provided they be faultless 
or free from defects which should bar their participation, such as impotency 
and the like. Of these two descriptions of offsprings, the impotent man may 
have that termed issue of the wife; the rest may have legitimate progeny 
likewise. The specific mention of ‘legitimate’ issue and ‘ offspring of the wife’ 
ts intended to -forbid the adoption: of others."* The part italicizeds does not 
appear to be a correct rendering. The original is @rxe- Vernivecs Kacy yael- 
SAR, which means,—The specific mention (in the above dext ef«Véjhavaikya) 
of Aurasg and Kshetraja is intended to exclude other sens (fron -inheritance ) 
What is here laid down is, that when the disqualified ‘persons have sens of ti 
1 Mhálsá BE v. Withobs Khandappé, 7 Bow. H. C. R App. @xvi. 8 ; i 

2? Yijnaval&yé.2, 141; Mitákshará, 2, 10, 1:8. ' ` 
. ® Yajnavalkyd 2, 142; Ibid., 2, 10, 9. 

* Ibid., 2, 10, J0-11. 
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body or sons of the wife, these sons if not themselves disqualified will take 
allotments such as their fathers would have taken on partition of the family 
property had they been free from disqualification; but if the disqualified 
persons have dwy other descriptions of sons, they will not be entitled to any 
share, on the principle of expressio unius excludio alterius. There is nothing in 
the passage whieh may be construed to forbid the adoption of other sons. 

The author of the Dattaka-Chandrika recognizes their power of adoption, 
and construes the text of Yajnavalkya in the same way as it has been inter- 
preted by the Mitaksharé :—“ As the blind, the lame and the like sons are not 
entitled to inherit,—and since it is ordained (by Yajnavalkya) that their Aurasa 
and Kshetraja sons only, participate in the estate of the paternal grandfather ; 
a Dattaka or other description of son affiliated by them, has no right to the 
estate of the gaternal grandfather: but to maintenance only. For maintenance 
being provided for the wives of persons blind and so forth, maintenance for 
their adopted sọn is inferred a fortiori. Accordingly, having previously declared 
aons blind, lame and the like to be incompetent to inherit, (Yajnavalkya) 
adds,—*But teir Aurasa and Kshetraja sons are entitled to allotments, if free 
from similar defects ; their sonless wives, conducting themselves aright, must 
ke supported; and their daughters must be maintained, until oe are provided 
with husbands.”! 

The same yiew is taken by Sutherland who says:—“ The more correct 
opinion, however, appears to be, that an adoption, by any of the persons de- 
scribed, would be valid: though it seems reasonable that the affiliation by one 
excluded from inheritance, should confer no right of succession on the adopted, 
of which the adopter is debarred by law.” — 

It is worthy of remark that so far as the rights of the boy adopted are 
concerned, an adoption by a person excluded from inheritance is similar to an 
affiliation by a man having a qualified son in éxistence; in both instances, the 
sons adopted are entitled only to maintenance ; and there i 18 no sound reason 
why the — should be considered valid in the one case and invalid in 

Adeption by one degraded or an outcast.—According to the sages, 
commission of certain offences involves degradation which is of three degrees in 
proportion to the gravity or enormity of the misconductynamely, Mahd-pdtaka’ 
or warst. degradgiion, Anu-pátaka or lesser degradation, and Upa-pdtaka* aw 

‘ight degradation. `. Magé-pitaka or worst degradation is punishable by expul- 
m from casje; and the offender is considered to be dead, and, Hinda taw-directs- 
.e performanes of exequial eeremonies for him, as if he were napurally so.§ 


1 Dattaka-Chandriké, 6, 1-2.,, °“-  * Mann, XT, 56-59, . 
2 Mann, XI, 55. * Mann, XI, 60-67. $ Mann, XI, 183-18% 
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The Mahd-pdtakas or the most heinous offences meriting excommunication are 
slaying of a Brahmana, drinking spirituous liquors, theft, incest with the wife 
of an ancestor, and association with persons guilty of these crimes.! Theft 
was considered a very heinous crime in ancient times, and it was formerly 
punishable by death in England. Persons guilty of misconduct causing lesser 
degrees of degradation, which might be expiated by atonement, were not 
excommunicated if penitent; and were not intended to be excluded from in- 
heritance, although the general word patita or degraded, is used in the texts 
enumerating persons disqualified to inherit. 

These provisions of the ancient Hindu law were, as regards association 
with sinners, abrogated by the Aditya-Puréna,* and have now ceased to be 
legally enforced by the operation of the lex loci Act, and to a certain extent, 
they are no longer morally enforced by the Hindu society, as drinking spirituous 
liquors has almost ceased to be regarded as a heinous sin. 

As regular excommunication is not found at the present day, and as persons 
who might be outcasted, are not liable to be deprived of their civil rights, the 
question of their capacity to adopt is not expected to arise. Nor can there be any 
valid objection to their adopting sons: the exclusion from the communion of 
the Hindu religion cannot incapacitate them, any more than the Jainas, for 
affiliating sons. 

Adoption by an idiot or a lunatic appears to be liable to serious 
objection, regard being had to its consequences on the adopter’s property. 
Adoption is in fact the appointment of an heir to his estate in all cases, and 
when he is governed by the Mitákshará school, it involves the introduction of a 
co-heir as regards the ancestral property; the effect of adoption is to divert 
the legal course of succession and inheritance in’ all cases, and to deprive the 
adopter partially of his rights in property under the Mitdksharé. In this 
view adoption is a transaction affecting the adopter’s property and partakes 
of the nature of a disposition of the whole of his property, which is detrimental 
to his interest, and which a man wanting discretion and intelligence is not 
legally competent to make. In this respect an adoption stands precisely on 
the same footing as a contract or a disposition of property. Adoptign, again, 
consists in the acceptance of the gift of a son, but acceptance requiring as it 
does consent, and exercise of discretion, on the part of the acceptor, cannot 
possibly be made by a man of unsound mind. It follows therefore that no 
adoption can legally be made by an idiot or an insane person, as it would not be 
his act, but one done by some other person on his behalf, _ 

Adoption by a.man in extremis.—Upon the same — the Priv) 
Council® sef aside an adoption and a will alleged to have been made by a dyii p 


1 Manu, XI, 65. 7 .. 2 Lecture, III, p. 9h 
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man, “almost continually insensible, though occasionally roused to conscious- 
Bess by loud tones or by pungent applications to his nostrils, but almost 
immediately afterwards relapsing into a state of insensibility with his mind quite 
inert and instantly fatigued upon the slightest exertion. Their Lordships 
observed,— How is it possible that a person in such a condition could be ca- 
pable of any aot requiring judgment and reflection, especially one to which no 
antecedent circumstances appear to have led, and for which the enfeebled and 
searcely conscious mind was unprepared. In such a state as that described, 
even if the mind were passively awake, to the suggestions made to it, it would 
naturally eling to repose, and yield, for the sake of it, to any external suggestion.” 

It appears therefore necessary for the validity of an adoption made by a 
sick and dying man that he should be in a sound state of mind, and that there 
was neither undue influence nor importunity exercised on him. An adoption bya 
person in a disturbed state of mind, arising from dangerous illness, by verbal 
declaration, without performance of the prescribed ceremonies was held in- 
valid.t 

Adoption by a leper.—Leprosy is such a terrible and loathsome malady 
that people regard it with some degree of superstitious fear and abhorrence, and 
in several systems of law the unfortunate man afflicted with it, was excluded from 
inheritance. A leper could not inherit in Normandy, nor could he inherit gavel- 
kind land in Kentshire in England down to the reign of John.* The Hindu 
law enumerates a leper as one of those disqualified to inherit; some sages 
expressly mention a leper in the list of disqualified persons, while others do not 
enumerate a leper but exclude persons afflicted with an incurable disease;® hence 
taking these passages together, it has been understood that leprosy when incur- 
able is a cause of exclusion, and it has been held that it is a ground of dis- 
qualification when it assumes a virulent and aggravated form of the sanious 
and ulcerous type. In Bengal a further concession is made that expiation 
removes the disability.6 But it should be observed that if the succession opens 
before the disease makes its appearance, it will not divest the property already 
vested, although in the Mitéksharé, a person will be deprived of any share of 
the joint patrimony, if before partition he becomes afflicted with the malady, 
in the same way as in the case of insanity.® 


1 Bullub Kant v. Kishenprea, 6 Beng. Select Reports, 219. 

? West and Buhler, p. 579. 

* See Déyabhiga, V, 7 and 10-13. 

* Jonardhan v. Gopal, § Bom. H.C. R., A. C., 145; — Ramabai, I. 1 L. R., 1 Bom., 
54. 

* Bhoobunessuree v. Gouree Dass, 11 W. R., 535. i 

6 Rám Sahye v. Lalla Laljeg I. L. B., 8 Calc., 149; Ram Soonder v. Ram Sahye, Idem., 
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Exclusion from inheritance, however, does not, as we have already seen, 
affect the capacity to adopt. A leper, again, may be possessed of inherited 
property, if inheritance of patrimony be taken as a qualification for the capacity 
to adopt. 

The only ground of objection against an adoption by a leper appears to be 
that a man in an impure state of body cannot perform any religious rite. As- 
suming the latter proposition to be correct, leprosy would be a disqualification 
for adoption in the case of the three superior tribes in the present state of law, 
according to which no religious ceremony is necessary for a valid adoption by a 
Sudra.! 

The doctrine of incapacity of a leper to adopt has originated in two opinions 
delivered by Pandits in cases Nos. XX and XXI under the head of Adoption in 
Macnaghten’s Precedents of Hindu Law. In the first a leper is declared incom- 
petent to adopt a son, for he bears the impurity till death; in the second, 
this proposition is qualified, and it is affirmed that a person afflicted with 
leprosy or the like disease, after his performance of the prescribed penance, 
becomes purified and is competent to perform Parvana Sraddha or the religious 
ceremony of ancestor-worship, and therefore also to adopt a son. The law 
officers omit to support their opinion by any authority, but with it Macnaghten 
agrees, as J agannéth supplies the omission by laying down that expiation 
enables a man afflicted with elephantiasis, or other similar disease, to perform 
acts of religion ordained in the Veda, and therefore renders him also competent 
to inherit. 

But is not the performance of the E F penance, itself a religious 
rite? How can a leper perform it, if he were incapacitated for performing 
religious rites? The correct view appears to be that he cannot personally take 
part in a religious ceremony owing to the impure state of his body, but he is 
competent to celebrate religious rites which must be vicariously performed by 
a person appointed by him, or by the priest himself. But as leprosy is supposed 
to be a divine punishment for a Mahá-pátaka or a sin of the worst type eom- 
mitted in this life or in a former state of existence, and as such a sin excludes & 
man from the communion of Hindu religion, the leper is required to perform a 
penance for the sin which has not yet been fully atoned for, as otherwise his 
sufferings would have ceased. I shall presently show that impurity arising 
from bodily state, or pollution arising from death or birth of a relation, is not 
recognized as an insuperable bar to the performance, of-a religious rite. 

Besides, there cannot be any reasonable objection against an adoption by 
leper’s wife under his permission, . Authorizing one’s wife to adopt is not- 
religious rite and may be done as well by a leper as by any other person. 


1 Indromani v, Behari Lall, I. L. R., 5 Calo., 770; 60. L. R., 188; LR, 71. A., 24 
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Age of adopter, and adoption by minors.—Under ordinary circum- 
stances no prudent man ever thinks of adopting a son unless and until he 
becomes hopeless of having a begotten son. The Civil Code of France permits 
persons to adopt, only when they are above the age of fifty years.® But the 
Hindu law does not provide any maximum age for the purpose of prohibiting 
adoptions by persons under such age; it is entirely silent on the point. There 
are on the contrary, passages of law, laying down the mode of distributing a 
man’s estate between his adopted son and a begotten son that may be born to 
him after adoption ; which clearly indicate that the condition of being hopeless 
of having a son of the body, however natural and reasonable it may appear, 
was not annexed to the power of adoption. | | 

The Dattaka-Mimans4 appears to support the same view, for, while explain- 
ing the word always in the text of Atri, }—“ By a sonless man alone should a 
substitute for him be made always,’—Nanda Pandita observes,!'— The term 
‘always ” shows that, in the present case, a man is not required to wait 
for any definite period such as is laid down in the text,!8—“ A barren wife may 
be superseded by another in the eighth year; she, whose children are still-born 
or die in infancy, in the tenth; she, who brings forth only daughters in the 
eleventh ; she, who speaks unkindly, without delay.” The author seems to 
think that a married man may at his discretion adopt a son whenever he is 
inclined to do so. 

But although there may not be a rule of law, imposing any restriction upon 
a person of mature age and understanding, with respect to the exercise of the 
power of adoption,—yet an important question arises whether there is any 
limit as to the minimum age under which a person should not be permitted to 
adopt. Whe question is beset with considerable difficulty in consequence of 
there being no express rule of Hindu law on the matter; and the solution of it 
must therefore depend upon general principles of law, and analogies. 

lt is worthy of remark here that as adoption imitates nature, the relative 


age of the adopter and the adoptee should be such that the one may look as 


, the son of the other. Accordingly it was required by Roman law that the 
adopter should be older than the person adopted by full puberty—that is eighteen 
years.! The same thing appears to be implied by Saunaka’s text which says 
that the boy adopted shonld bear the reflection of a son;* though it has been 
explained by Nanda Pandita in quite a different way. He says that the boy 
should be one who is capable gf being begotton on his natural mother by the 
adoptive father. This explanation is, no doubt, given for a different purpose, 


1 Code Napoleon, lib. 1, tit. 8, seo. 1. 2 Dat.-Mim., 1, 8. s Dat.-Mim., 1, 68 
* Manu, IX, 8l; I give the whole text of which a part only is cited in the Dattaka- 
Miménsé, 1,53. — 
* Justinian’s Institutes, 1, 11, 4. — . 6 Dattaka-Mímánsá, 5, 15. 
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but it has also an important bearing on this question. Judged by this teat an 
adoption by a minor appears most unreasonable. 

Considering the object and the legal incidents of an adoption, the question 
should be decided, having regard to both civil as well as religious considerations. 
I have already told you that an adoption being an appointment of an heir, 
resembles a Will in all cases; but it is attended with more serious consequences 
than a Will, for the boy adopted is entitled to become an heir not only of the 
adopter but also of his relations, and to become his coparcener under the 
Mitaksharé school. Therefore the same reasons that require majority of a 
man for his competency to bequeath his property by a Will, apply with greater 
force to an adoption ; for both are acts requiring judgment and reflection. But 
the Legislature while fixing the age of majority after the eighteenth year in 
ordinary cases, and after the twenty-first for those that are placed under the 
Court of Wards or under guardians appointed by a Court of Justice, has thought 
it fit to exempt from the operation of these provisions the capacity of any 
person to act in matters of marriage and adoption inasmuch as both of them 
are connected with religious considerations.! 

The Legislature, however, does not appear to lose sight of the civil aspect 
of adoption by minors. Regulation X of 1793, section 33 provides that an adoption 
is not competent to a minor without the previous consent of the Court of Wards; 
and considering the principle underlying this rule, the Sudder Court of Bengal 
held that this prevented the minor equally from giving a power to adopt. 
These rules have, with an important modification, been embodied in the present 
Act IX (Bengal Ceuncil) of 1879, section 61, which says,—‘‘No adoption by 
any ward, and no written or verbal permission to adopt given by any ward, 
shall be valid without the consent of the Lieutenant-Governor, obtained either 
previously or subsequently to such adoption, or to the giving of such permission, 


on application made to him through the Court.” These enactments provide 


a sort of guardianship of minor wards for the purpose of adoption. No such 
provision, however, is made in Act XL of 1858 which provides for the care of 


the person and property of other minors in the Presidency of Bengal. It -has | 


therefore become incumbent on the Courts of justice to decide whether or not 
adoption is competent to minors. 

Religious considerations are the only grounds upon which a Court of justice 
may be induged to uphold an adoption by a minor, for it does not secure any 
temporal benefits for him, but may rather be i injurious to his interests. I have 
already told you that the religious duty of adoption attaches to a marti i 
man failing to get male issue. And regard being had to the provisions of t. > 
Codes, relating to the religious duties in the successive stages of life, the > 


1 Majority Act No. IX of 1876, Section 2. 
2 Anandmoyee Chowdrain v. Sheebchandar Roy, S. D. A. R., 1855, p. 218, 
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cannot be any doubt that a man cannot contract a marriage during his minority 
without a breach of religious duties. He is to commence the study of the 


_ sacred literature at the eighth year,! to prosecute his studies for a period, at 


the lowest, of twelve? or nine? years, and after the studentship is over, he is to 
become a householder by marrying a damsel before her puberty.* He may, 
on the lowest calculation, get a son at the age of twenty, and failing to get one, 
may adopt. It follows therefore that religious considerations can by no means 
be put forward for supporting an adoption by a minor. Adoption by a sonless 
person is no doubt represented by Nanda Pandita as an imperative religious 
duty, but it has its proper season. 

It may no doubt be objected that studentship for a long time being prohi- 
bited by the Aditya-Purdna,® the period prescribed for it should not be taken 
into account in calculating the nubile age of a man. Assuming the objection 
to be a correct one, it does not affect the question, whether a minor may contract 
a religious marriage, that is, one according to the Shasters. There is nothing 
to be found in the Shasters contemplating marriage by a man in his minority. 
The Hindu law does nowhere provide guardianship of a male for the purpose 
of his marriage. On the other hand its provisions on the subject show that a 
man is to choose his own wife, and to maintain and protect her, himself. A 
perusal of the prescribed ceremonial law of marriage cannot leave any doubt on 
the mind that the bridegroom passing through the rites must be a grown up man 
of mature understanding. Manu ordains,ĵ—“ A man, aged thirty years, may 
marry a girl of twelve years, (if he find one) dear to his heart; or a man 
of twenty-four years, a damsel of eight: but, if (he finish his studentship 
earlier, aud) the duties (of his next order) would otherwise be impeded, let him 
marry earlier.”? Whatever interpretation you may put upon this passage, it 
shows beyond the shadow of a doubt that the marriage of men during- minority 
cannot be justified on religious grounds. Far less can an adoption by a minor 
be supported by religious considerations. 

But a contrary view is entertained by Pandita Bharatchandra Siromani, 
the writer of Sanskrit commentaries on the Dattaka-Mim4ns4 and the Dattaka- 
Chandrik&, who in the Bengali synopsis appended to his edition of the works, 
says that “both male and female infants may adopt sons, infancy not being 
a bar to the performance of religious rites.”® This view is apparently based 
on the following passage of revealed law, cited in the Dattaka-Mimansé,—“ A 
Bréhmana immediately on being born, is produced a debtor in three’ obligations : 


* Mann IT, 36. 8 Manu III, 1. $ See Lecture III, pp. 95, 96. 
* Apastamba I, 1, 2, 16. * Déyabhiga XI, 2, 6. ° Manu, IX, 94. 
1 The last clause admits of another interpretion, namely, ‘one who marries earlier departs 
fn n the path of virtue.’ 
* Vyavastha Darpana, p. 770, (2nd Edition). 
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to the holy saints, for the study of the Vedas ; to the gods, for the performance 
of sacrifice; to his forefathers, for offspring. And he is absolved from debt 


who has a son, has performed sacrifices, and has studied the Vedas.” It should,- 


however, be observed that although the passage declares that he becomes a 
debtor from the moment of his birth yet it cannot reasonably be contended 
that any of the three debts may be discharged by an infant. The learned 
Pandit in his commentary observes that the term “on being born” (enąam:) 
intends the second birth or investiture with the sacred thread when a man 
becomes twice-born, and begins to study the Vedas and thereby discharges one 
of the obligations. Surely before one attains the proper age for that ceremony 
none of the three duties can be discharged. But it does not follow that because 
he is capable of performing one of the duties, his capacity to discharge the 
others arises. The Dvaita-Nirnaya explains the term “on being born,” to 
mean, “on becoming a grihastha or householder,” for the purpose of discharg- 
ing the other two duties. This view is perfectly consistent with the spirit of 
Hindu law, a man can neither perform sacrifices nor have a son before becoming 
a householder. A student is not required to perform sacrifices. It should be 
borne in mind that it is an imperative religious duty to have a begotten son, 
and that an adopted son is to be substituted on failure of a son of the body. 
How can then a man who is incapable of. getting a real son, be, for religious 
considerations, permitted to adopt? The venerable Pandit Bharat-Chandra’s 
Opinion appears to have been influenced by the assumption which is not always 
legally correct, that an obligation and the capacity and liability to discharge it, 
must be co-existent in point of time: and the interpretation which he puts on 
the term “on being born,” is certainly most ingenious, but nevertheless his 
conclusion seems to be one-sided, based as it is, entirely upon the above passage, 
which should consistently with the whole system of religious duties prescribed 
by the sacred writings be construed to require a man to have a begotten son. 
It should moreover be observed that pushed to its logical consequences, the 
Pandit’s view will justify an adoption even by a boy of eight years. The 
Hindu legislators, however, do not appear to be so devoid of common sense, as 
to contemplate such an absurdity. 

In the Vyavastha-Darpana of Babu Shamacharan Sarkar! the above 
opinion of Pandit Bharat Chandra Siromani, and another elaborate opinion to 
the contrary, -written by Babu Prosanna Coomar Tagore, are cited. And the 
learned author of that valuable work endeavours to reconcile the contradictory 
views by suggesting that an adoption by a minor having discretion would be 
valid for religious purpeses alone, and will entitle the adoptee to maintenar e; 
but it would not be valid for civil purposes, so as to invest the adoptee v th 


* Pages, 770-776, (2nd Edition). 
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all the rights of a son, and entitle him to inherit the estate of his adoptive 
father. 

In the case of Rajendra Narain Lahoree v. Saroda Soonduree Dabee,l the 
High Court of Bengal observed that the obligation of a childless Hindu to 
adopt a son must be necessarily considered as imperative, as a matter of religi- 
ous duty ; he. is bound to adopt ason if he be at all anxious for his own 
salvation; and what is required to be done for that end, is not optional with 
him; and held that an adoption is not invalidated by the mere fact of the 
adoptive father being a minor, if he has attained years of discretion ; and that 
an adoption by a minor is not attended with any civil disability of the adoptee, 
such as is suggested by Babu Shamacharan Sarkar. 

The following observation made by the Court in this case shows that the 
principle of this ruling is not applicable to an adoption by a minor governed by 
the Mitákshará school, because it is manifestly prejudicial to his interests :— 
“ Every act done by a minor is not necessarily null and void. Those acts only 
which are prejudicial to his interests can be questioned and avoided by him 
after he reaches his majority. But no such prejudicial character can be pre- 
dicated of adoption in the case of a childless Hindu, and as under the Hindu 
Shasters a minor who has arrived at the age of discretion is not only competent, 
but bound to perform the religious ceremonies prescribed for his salvation, we 
cannot hold the adoption made in this case to be invalid, merely because the 
adoptive father was in the eye of the law a minor.” 

The Court do not point out any particular period as the age of discretion ; 
and if discretion be the only test, an adoption by a boy of eight years who may 
be proved to possess discretion, would, according to this decision as well as 
to Pandit Bharat Siromoni’s opinion, be perfectly valid; for when such a boy 
is, under the Indian Penal Code liable for a criminal offence,* why should he 
not have the right to adopt. n 

In the case of Jamoona Dassya v. Bama Soondari Dassya,? the Privy Council 
held that according to the law prevalent in Bengal, a lad of the age of 15 or 16 
is regarded as having attained the age of discretion, and is competent to give 
authority to adopt a son. According to Hindu law the sixteenth year is the 
age of majority, but it is not clear whether the Privy Council intend to lay 
down that to be the lowest age for discretion in matters of adoption,—or 
leaves that to be decided in every case as a question of fact. | 

But it should be observed that the capacity to adopt, and the capacity to 
€"ve permission to adopt, do not always co-exist, for a man having a son though 
i ‘apable of adopting may«yet give a valid authority to be exercised by his 


* 15 W. R., 548. i ; 
* See Indian Penal Code, Act XLV of 1860, Section 83. ‘ © 
* L L, R., 1 Calc., 289. 
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wife in case the son dies. But with respect to a minor, both the capacities stand 
precisely upon the same footing. No case of adoption by a minor male has as 
yet arisen; the above two cases relate to authority to adopt, given by a deceased 
minor to his wife. 

Effect of pollution on adoption.—According to the Shasters a man 
cannot personally perform religious rites during the period of pollution arising 
from death or birth of any relative. The period of pollution varies with 
the caste and nearness of relationship. The extreme period for Brdhmanas is 
10 days, for Kshatriyas 12 days, for Vaisyas 16 days, and Sudras 30 days. 
The impurity continues for these periods when the relative, born or dead, belongs 
to the same family and is within seven degrees according to the Hindu mode 
of computation of degrees; and in other cases the period of pollution continues 
for three days or one day or till ablution, among all the castes. But on the 
death of a man’s parent or a woman’s husband, the impurity lasts for a whole 
year. | 

The ceremony of adoption being a religious rite it may be contended! that 
an adoption made during pollution is invalid. This objection cannot now arise 
in the case of a Sidra adoption, as it has been held, that the Homa or other 
religious ceremony is not necessary for the validity of an adoption made by 
Sidras.2 The question may arise in those castes amongst whom adoptions 
must be attended with religious ceremony. 

There is no express rule on the subject, laid down anywhere. But it ap- 
pears from what is affirmed with respect to other religious rites, that the mere 
fact of any of the parties to an adoption being under pollution cannot 
invalidate an adoption. For adoption is regarded as an imperative religions 
duty, and as such may be performed even during pollution, the religious rite 
being vicariously performed by certain relations of the adopter’s with his assent, 
or by his priest. This conclusion follows by analogy from what Raghunandans 
saya with respect to the worship of the goddess Durga. 

In the Tithi-tattva, Raghunandana maintains that the worship of the 
goddess Durga every year in the month of Asvina isa niiya or imperative 
religious duty, and not a kémya or optional rite.’ Later on,* he considers the 
question whether a man under pollution is competent to worship the deity, 
having regard to the maxim that religious duties attach to a person, “ provided 
he be pure and living at the time.” He does at first cite the following text of 
Daksha,—“ The spiritual merit, however, which proceeds from a religious cere- 
mony personally performed, does not arise when the same is done by anoth Tr; 


1 Ramalinga Pillai v. Sa@usiva Pilla, 9 Moore's, I. A. 506; 1 W. R., P. C., 26. 

? Indromani Chowdhrani v. Behari Lal Mullick, I. L. R., 5 Calc., 770; 6 C. L. R, 158; 
L. R., 71. Ay 24: Thangathanni v. Ramu Mudali, I. L. R. 5 Mad. 858. 

° See Raghunandana’s Ashtavinsati-tativa, Serampore Kdition, Vol. I, p. 41. 

* Ibid., p. 43. 
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but a priest, a son, the spiritual preceptor, a brother, a sister’s son and a son- 
in-law,— whatever ceremony is vicariously performed by these, it is certainly 
the same as personally performed by himself.” Then he quotes another passage 
attributed to Narada,—“ A priest is found of three descriptions, one appointed 
by ancestors, one appointed by a man himself, and one performing the priestly 
fanction of his own accord, out of affection.” From these passages and others, 
the author concludes that although during pollution, a man cannot formally 
appoint a priest to vicariously perform the ceremony for him, yet his family 
priest may of his own accord, conduct the worship, and he will reap the spiritual 
benefit flowing therefrom. 

Thus it is clear that a ceremonial adoption may likewise be made during 
pollution, the family priest performing the religious ceremony. Besides, under 
certain circumstances it appears to be perfectly consistent with the spiritual 
object of adoption that it should take place during pollution. For instance, 
suppose a man dies giving permission to his wife to adopt a son. The widow’s 
impurity lasts for a year, but as the existence of a son is absolutely necessary 
for the salvation of her deceased husband’s soul, the sooner it is made, the 
better for his spiritual benefit. Therefore the vicarious performance of the 
ceremonial portion accords best with the urgent and imperative character of the 
duty ; and there is ample authority for the same.! The performance of cere- 
Monies by a delegate, is, as we have already geen, permitted by the Shasters, 
and is found in connection with adoption itself.? 

How far capacity affected by agreement not to adopt ?—In family ar- 
rangements entered into by members of a joint Hindu family, an agreement is 
sometimes made that neither they nor their lineal male descendants shall be able 
to adopt a son, and if any of them do so, the son so adopted shall not be entitled 
to their property. In such cases the question arises whether the agreement 
is binding on their descendants, or even on the parties to it, so as to invalidate 
an adoption made in contravention of it. In one case two brothers composing 
a joint undivided family governed by the Mitákshará, stipulated as follows :— 
“ As for the immoveable property belonging to us both, the said property shall, 
in case of the failure of aurasa (self-begotton) male issue in either of these 
two lines, i. e., either for yourself or in your line of aurasa sons, or in my line 
of aurasa sons, be put in possession of the other line, but it shall not be alienat- 
ed by making adoption and the like.” But notwithstanding this, the son of 
one of them did adopt a son. The Privy Council upheld the adoption, and 

ade the following obseryations :*—“ It is unnecessary for their Lordships to 


2 But see Ranganayakamma v. Alwar Setti, I. L. R., 18 Mad, 214. K 

? Vijiarangam v. Lakshaman, 8 Bom., H. O. B., O. C., 244; J amnabai v. Raychand Nahal- 
and, I. L. R., 7 Bom., 229. 

3 Suriya Réu v. Rájá of Pitfapir, I. L. R., 9 Mad., 499, 
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determine whether that agreement was or was not binding between the parties 
who made it. It is clear that the father of Gangadhara could not bind his son, 
who was then in existence, not to adopt, or legally stipulate that if he should 
adopt, the son so adopted should not inherit. The words are :—‘ In case of the 
failure of self-begotten male issue.’ Mr. Mayne was forced to admit that those 
words meant an indefinite failure of issue; and that an adopted son should 
not ever take by descent from his father. It appears to their Lordships that 
that would be entirely altering the law of descent, and contrary to the principle 
laid down in the Tagore case.! 

It is doubtful whether such an agreement is binding even between the 
parties. With respect to a somewhat similar arrangement the High Court of 
Bengal observed that the general scheme of it is such as cannot be binding 
except upon the actual parties to it; but pronounced the clause containing the 
agreement, to be inoperative, as it attempted to establish a new line of descent 
somewhat analogous to descent-in-tail-male.* Whatever effect a contract of 
the kind may have upon the property affected by it or upon the liability of a 
party for its breach, it does not seem to have the effect of invalidating an adop- 
tion made in spite of it, for it cannot affect the status of the boy adopted who is 
not a party to it. 

Oan a father restrict a son’s capacity to adopt ?—It is settled by the 
Privy Council that by an agreement of the above description, a father cannot 
bind his son, who was then in existence, not to adopt, or legally stipulate that 
if he should adopt, the son so adopted should not inherit. The parties in that 
case, however, were governed by the Mitaksharé according to which, the son 
was co-heir of his father with respect to the estate which was ancestral. In 
the Bengal school the law may be different because a father possesses an absolute 
right in the ancestral estate. In construing a Will, the Supreme Court of Calcutta 
made the following observation,®—“ It was objected by the Cowar’s Counsel that 
his father had no power to postpone his right of adoption to the age of eighteen; 
but the answer to this is, that though he may have no power to limit his son’s 
general rights of adoption, he may certainly limit the right to adopt with 
reference to the estate and property which his son takes as his heir.” It should 
be observed that although a father may morally enforce his son to comply 
with his directions concerning adoption, by a valid gift over of his property 
in the event of the son’s non-compliance with his directions, he can by no 
means invalidate an adoption by his son who is otherwise competent to adopt. 

_ Wife’s assent to an adoption by the husband. —With respect to > 
relative rights of husband and wife to adopt a son, Nanda Pandita lays dc | 


1 9 B. L. R., 377, 403; 18 W. R., 859. 
? Rajender Dutt v. Shamchand Mitter, I. L. R., 6 Cal., 106. 
® Ranee Hurrosoondery v. Cowar Kistonauth Roy, 1 Foulton, 393, 394, 
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that a woman cannot adopt except with the assent of her living husband which 
is requisite for constituting the boy adopted by the wife, his son; and then goes 
on to consider whether the assent of the wife is necessary for an adoption by 
the husband. He observes :!—“ Should it be urged that if that be the case 
then the assent of the wife would be requisite for the husband also, by reason 
of the purpose (of the assent) being the same; the answer is, that it is not 
maintainable, for in consequence of the superiority of the husband, by his 
acceptance alone, the adopted becomes the son of the wife also, in the same manner 
as she acquires a right to` any other thing accepted by the husband.” Thus, 
it is clear that the assent of the wife is not requisite for the validity of an 
adoption made by the husband alone. Although Nanda Pandita appears to 
intimate that a boy so adopted becomes also a son to the wife, yet it must 
not be supposed that a son adopted without the concurrence, or against the will, 
of the wife acquires all the rights of a son to her. For, a son of the husband 
by another wife is also declared to become a son to a woman ;? hence although 
such a son like a co-wife’s son, may confer spiritual benefits on her, he cannot 
confer such benefits on her ancestors. In order that the affiliation may be 
complete, it appears to be necessary that the wife also should join in adopting 
a son. Nanda -Pandita appears to intimate the same view in the following 
passage,®—' The forefathers of the mother that accepts in adoption, only, are 
also the maternal grandsires of sons given and the rest.” If the husband alone 
or with one wife, adopts a son, then his wife or another wife respectively not 
joining the husband in the act of adoption, cannot be called the mother that 
accepts in adoption ( sfa AtA a arar ). 
1 Dattaka-Mimansé4, 1, 22; Sutherland’s rendering is liable to be misconstrued. 


2 Dat.-Mim., 2, 69-70; Dat.-Chand., 1, 25-26; Viramitrodaya, p. 116. 
e Dat.-Mim., 6, 50. 
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LECTURE VI. 
CAPACITY OF FEMALES TO ADOPT. 


General observations on woman’s capacity to adopt—Rishi texts on their capacity—ocommen- 
tators on the same—Véachaspati Misra—Nanda Pandita—The Dattaka-Chandriki— 
Jagannétha—Mitra Misra—Nilakantha—The Dattaka-Darpana—The Dattaka-Didhbiti— 
Summary of the different views—In what character does a woman adopt ?—Adoption 
by unmarried females—Adoption competent to married women and widows—Different 
Schools on the condition for women’s capacity for adoption—Mithila School—Bengal 
School—Benares School—Madras, Bombay and Punjab Schools—Adoption without autho- 
rity peculiar to Bombay and to the Jainas—Modern view of women’s capacity to adopt— 
Bengal School, husband’s assent is regarded as power—Conditional authority by husbahd 
having an existing son—Restrictions imposed by husband—Power to be exercised with 
consent of others—Void authority—Aunuthority strictly constraed— Authority admits of a 
liberal construction—Authority how given—Revocation of authority—Suspension of 
authority—Invalidity of adoption then made—Revival of authority—Power given when 
there are two or more wives—Widow not bound to adopt—Adoption by a widow, nota free 
agent, or minor—No limit of time for adoption by widow—Unchastity or remarriage of 
widow—Mit&kshar4é School on adoption by widow with husband’s authority —Benares Sab- 
school—Adoption with kinsmen’s assent in Madras, Bombay, and the Punjab— Consent 
of members of joint family —Whose consent when husband separate ?—Effect of improper 
motive—Assent implies conscious exercise of discretion—Effect of husband’s prohibition 
express or implied—Competition between mother-in-law and daughter-in-law—Bombhy 
School and adoption without any authority. 


Woman's capacity to adopt.—Capacity of a female to adopt a son ap- 
pears to be inconsistent with the position assigned to women by ancient law. 
Women, according to early law, could not become:sui juris in any period of their 
life, being placed under the power of some one or other of their male relations. 
They could doubtless be mothers of children in any stage of their life, but 
these belonged to the persons under whose power their mothers were placed. 
Thus the K4nina son brought forth by an unmarried woman became the son 
of her father; the Gúdhaja or the son secretly produced by a woman belonged 
to her husband, and the Paunarbhava child or one born of a twice-married 
woman belonged to her second husband. Women not being entitled to indepen- 
dence, were placed under the control of men, and were not competent to exercise 
patria potestas over their own children, who passed under the power of thep ” 
sons who held the patria potestas over their mothers. Women who, according ? 
ancient law, belonged tó one family or another, could not themselves be found: 8 
of new families: hence a woman is said to be the beginning and end of bt 


family. 
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The capacity to adopt is intimately connected with the capacity to hold 
property, and adoption consisting in the transfer of dominion over a child, ap- 
pears to have been incompetent to a person incapable of holding property. 
But women were not entitled, according to ancient law, to acquire and hold any 
property for themselves, for they themselves were something like property be- 
longing to the person under whose power they happened to be; a son adopted, 
like anything acquired, by them would at once belong to that person. Women 
were also, according to the same principle, excluded from inheritance. 

In course of time, however, the position of women was improved: the 
Hindu lawgivers recognized toa limited extent their right to hold property 
acquired by gift from their relations, as well as their right to inherit from their 
husband, father, mother, son and son’s son. The Mitaksharé seems to confer 
higher rights on women, by maintaining that stridhanam or woman’s property 


has no technical meaning,' and that a woman may hold and acquire property 


in all the modes of acquisition without any distinction. According to that school 
even property inherited by a woman becomes her stridhanam® The author 
of the Dayabhaga, however, whilst he recognises the heritable right of the 
females even to the undivided shares of male members of joint families, imposes 
restrictions and limitations upon the estate taken by them in property inherited 
from males, so that such property cannot come under the category of woman’s 
property. And the Dayabhaga rules are on the whole beneficial to women, but 
they have been extended to cases governed by the Mitékshara, according to 
which the female heirs may inherit only in the exceptional circumstance of the 
deceased male proprietor, not having been a member of a joint family, or having 
no male co-heir. Under the Dayabhaga women are permitted to enjoy special 
privileges which are counterbalanced by the disabilities of female heirs with 
respect to inherited property, introduced by the founder of the Bengal School 
for the benefit of the nearest male relations who, according to the Mitékshara, 
exclude the female heirs, but whom the Dayabhaga postpones to the females in the 
order of succession. The position of women under the Mitákshará has thus 
become worse, as they have been subjected to the disabilities of the Bengal 
School, though not entitled to the privileges conferred on women by that 
School. But, however that may be, it is now admitted on all hands, that women 
may hold and deal with property independently of their husband; and if adop- 
tion be regarded as the appointment of an heir, there is no reason why they 
should be debarred from affiliating a son. 

The creation of artificial relationship amongst the modern Hindus is due, 
`) & great extent, to the influence of females ; for, though possessed of male 
' sue they are found anxious to have such nominal sons as the Bhiksh4-putra, 


ee ; 7 
* Mitakshara, 2, 11, 3. 2 Ibid, 2, 11, 2 and 30. 
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the Dharma-putra and so forth. The secular motive for adoptiort operates 
strongly on the mind of Hindu females whose helpless situation if they are 
destitute of natural guardians, renders it necessary for them to have some one 
for the protection of themselves and their interests; and if adoption be compe- 

“tent to them, it would secure a protector and heir, on whom they might lavish 
the family affection which is so strong amongst Hindus and especially among 
their females. 

As regards the principle of spiritual benefit derived from male issue, it is 
applicable as well to females as to males, for women also have a soul to save. 
The offering of funeral oblations of food and libations of water, and the 
performance of exequial rites, for which a son is desired, are equally necessary 
for deceased females, and the ceremonies are actually performed for the benefit 
of their soul. But if sons were considered necessary for the spiritual benefit of 
women, it would follow that they need not adopt a son when they may have 
a son of their body, and widows might choose to marry a second husband for 
that purpose. The rishis, however, recommend single-husbandedness to women, 
“and anticipating the objection against that doctrine in cases of sonless widows, 
based upon the necessity of sons for spiritual benefits, they obviate it by declar- 
ing that widows leading a chaste life and practising austerities, ascend to heaven 

‘though destitute of male issue! in the same way as life-long students who 
observe celebacy. The appointment of a sonless widow to raise issue or her 
re-marriage, which could be supported by the doctrine of necessity of a son for 
spiritual purposes, are accordingly censured and disapproved by the sages, and 
are prohibited by the Aditya-puraéna. In fact, the idea of a woman having & 
son independently of her first husband is condemned: and the approved opinion 
is, that a woman must not think of having a son of her own, exclusively of 
her first husband. But it should be observed thatthe relation between a mother 
.and a real son is a natural one, and as the law cannot override nature, and 
women are not now dependent inthe manner contemplated by early law, they 
may have sons of their body though not through their husband. Whether or not 
the law will recognize the natural relationship, considering thg® Hindu law does 
not permit a woman to have a son except through her husband, is a question, 
which is beset with some difficulty. But, however that may be, an adoption by 
a woman, in whom the religious motive is stronger than in the other sex, is not 
open to any objection; and the Kritrima form of adoption, prevalent in Mithila, 
shows that Hindu law and usage are not against adoption by women. 

Although the Dattaka and the Kritrima son oocupy the same position acco: 

- ing to the Hindu law as contained in the Sanskrit works of admitted authority, ye 
the law as to their rights has developed in diverse ways in our courts of juatic 


1 Manna YV, 159-162, 
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According to Hindu law, their mode of affiliation, only, is different, but after 
affiliation both of them occupy the same position! The Dattaka son has, 
however, become a favourite of the law, and is considered to possess all the 
rights and privileges of a real legitimate son, whereas a Kritrima son is held 
to retain his position in the family of his birth, and to be affiliated only to the 
adoptive father or mother for the purpose of inheritance. It is, therefore, sup- 
posed that a son cannot be adopted in the Dattaka form, under circumstances 
in which he cannot be entitled to all the rights that are now accorded to him. 
Agreeably to this notion, adoptions i in the Dattaka form by women are declared 
invalid, by reason of there being no authority of their husband, or for some 
other cause, although there is no reason why such adoptions should not stand . 
good, so far as the adoptive mothers are concerned. It should be borne in mind 
that adoption in ancient law took the place of testamentary disposition, and a 
son adopted by a woman is, according to that principle, entitled to inherit the 
property of his adoptive mother, although for some reason or other he may not 
be considered to be affiliated to the woman’s husband. 

On the other hand, the Hindu lawgivers appear to be so unfavourable te 
women’s rights, that it has been considered difficult to raise any presumption 
in favour of their capacity in any particular matter, from the silencp of the 
lawgivers on that point. The general principle followed with respect to the 
females, is, that no right can be claimed by them unless it be supported by ex- 
press authority. Accordingly the law of adoption has been construed most 
strictly against women’s capacity to adopt, although the commentaries are sus- 
ceptible of a liberal construction, — being had to the ordinary rules of 
interpretation. 

Rishi-texts on the capacity of women to adopt.— Although the capacity 
of women to give away their son in adoption is admitted by all the sages who 
have given a description of the Dattaka son, yet all of them, excepting Vasish- 
tha and Baudháyana, are silent as to the power of a woman to adopt a son. 
The following passages of the Codes are relied upon by the commentators while 
discussing the dhestion of women’s capacity to adopt :— 

A text of Atri and another attributed to Mann, already referred to, lay 
down a rttle which, so far as regards the present purpose, may literally be 
stated in these words: “ By one sonless alone should a substitute of son be 
made.” It should be observed here that the term “ by one sonless“ in the text of 
Atri and of Mann, isin the masculine gender; hence literally the duty of adoption 

3 predicated of males only ; but it may be applied to females also, accordipg to 

he ordinary rule of interpretation of law, that in the absence of anything con- 
rary to the context or subject, a word in the masculine gender includes females. 


2? See Lecture V, p. 168. 
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With respect to woman’s capacity to adopt, Vasishtha! and Baudha- 
yana? ordain,—“ Man formed of virile seed and uterine blood is an effect 
whereof the mother and the father are the cause; the mother and the father, 
(therefore), have the power to give, to sell, and to abandon him: but an only son 
should (or shall), certainly neither be given nor t&ken; since he is for conti- 
nuation of the lineage of the ancestors; a woman should (or shall) neither 
give nor accept a son except with the husband’s assent.” 

Women’s lifelong state of pupilage is declared® by Yajnavalkya, thus,— 
“There cannot be independence of a woman in any stage of her life: let the 
father protect her when unmarried; the husband, when married ; the sons, in 
the old age; in their default let their kinsmen protect her.” So Manu or- 
-dgins*,—‘“ A woman is not fit for independence: her father protects her in 
lies maiden state; her husband protects her in youth; her sons protect her in 
ago.” | 

With respect to brothers and co-wives Manu ordains’,—“If one among 
uterine brothers get a son, Manu pronounces that all of them become fathers 
of son by means of that son: if, among all the wives of the same husband, one 
brings forth a son, Manu has declared them all to be mothers of son, by means 
of that son.” So Vrihaspati says®,—‘ If there are several brothers, the sons 
of one man, by the same mother ; on a son being born to one even of them, all 
of them are declared to become fathers of son; the same rule is also ordained 
in respect of many wives of the same person; for if any one of them brings 

_ forth a son, he will offer pindas to all.” 

Commentators on the same.—The above text of Vasishtha and Bandhé- 
yana is the only express authority on the subject of woman’s power to adopt. 
These sages, having premised the equal capacity of both parents to give their 
child, goes on to restrict the mother’s right by saying that “a woman shall 
(or should) neither give nor accept a son except with the assent of her hus- 
band.” So far as the acceptance of a son is concerned, this passage has received 
a variety of interpretation from different commentators. These interpretations 
have given rise to the different doctrines that have been adopted in the several 
schools, in respect of a woman’s power to adopt. It is necessary and interesting 
to go through the arguments by which the commentators deduce their respec- 
tive conclusions; since these will enable you to understand the character in 
which a woman adopts. It should be observed in this connection that as 


1 Vasishtha, XV, 1-5; Sacred Books of the East, Vol. XIV, p. 75. 

* Baudhéyana-Parisishta, 2-6; See Sacred Books of the East, Vol. XIV, p. 334. 
° Yajnavalkya, i, 85. 

4 Manu IX, 8; see also V, 148. 

® Manu, IX, 182-183. 

° Cited in Dattaka Chandrika, 1, 20 & 23; Dattaka-M{ménaf, 2, 71. 
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regards hugband’s assent to wife’s gift of a son, the commentators agree in 
following the maxim!,—“ Assent is presumed from the absence of express prohi- 
bition.” | 

Vadchaspati Misra in his Viviéda-Chintémani* respected as authoritative 
in the Mithila School maintains that a woman has no power to adopt a son even 
with the assent of her husband, because she is incapable of performing the reli- 
gious ceremony of adoption ; and explains Vasishtha’s text permitting a woman 
to adopt with her husband’s assent, as intending that she may be allowed by 
her husband to associate with him in the act of adopting a son. He argues 
that if the text of Vasishtha were taken to empower a woman to adopt, it 
would be contradictory to the rule prohibiting a woman to recite Vedik passages 
and to perform the Homa ceremony, both of which form part of the ritual of © 
adoption; and on the very same ground he holds that an adoption is not compé- 
tent to a Sudra. 

Nanda Pandita appears to agree with him so far as to maintatm that 
women, a8 a genera? rule, have no power of adoption, for whilst explaining 
the term “by a man destitute of male issue,” (STF) in the text of Atri, he 
observes? —“ from the masculine gender being here used it follows that a 
woman is incompetent to adopt ” ; and cites the text of Vasishtha in support of 
that explanation. But he is of opinion that Vasishtha’s text contains an excep- 
tional rule which empowers a woman in coverture to-adopt with the assent of 
her husband; though it indicates the incompetency of a widow, as in her case 
the husband’s assent is impossible. He discards the guardianship theory, which 
attributes the necessity of husband’s assent to woman’s condition of pupilage, 
and which supports the competency of widows to adopt with the assent of: 
kinsmen declared in the text of Yajnavalkya to be protectors of widows in default 
of their sons, and maintains that the assent of the husband is requisite for a 
woman whose husband is living and is her guardian according to both Manu 
and Yajnavalkya. He asserts that a woman cannot adopt a son to herself 
alone, and that the purpose of the husband’s assent being, that the son taken by 
her may, by means of her acceptance, become a son adopted to the husband, 
this purpose cannot be served by substituting the assent of kinsmen, for that 
of the husband, if you take the word husband as illustrative and intending a 
woman’s guardian for the time being. 

The contradiction apprehended by Vachaspati Misra on the ground of wo- 
man’s incapacity for performing the religious rites of adoption, is removed by 
him with the argument that their competency to adopt being clearly deducible 
from Vasishtha’s text, a dispensation with some parts of the religious rites must 
be admitted on the authority of the rule that,—‘In cases of women and 


1 Dattaka-Chandriké, 1, 32. 2 Pp. 74-75. * Dattaka-Mímánsá, 1, 15. 
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Sudras, religious ceremonies are to be performed without reciting the Vedik 
prayers.” | 

Referring to Manu’s texts declaring that all the brothers, and all the wives 
of the same man, become fathers and mothers respectively, of male issue, if a son 
be born to one of them,—Nanda Pandita maintains! that the rule relating to 
brothers does not intend to constitute a fraternal nephew, a son to his uncles 
without adoption which is necessary to invest him with the statas of a son. 
But the rule with respect to the co-wives, is held by him to be, of a different 
character®; a son begotten by the husband on a wife, becomes by operation of 
law a secondary son to his other wives; hence adoption is superfluous, and 
the latter are debarred from adopting another son, when a begotten son of their 
husband exists. It should be observed that it follows by implication that a 
woman may adopt a son with her husband’s assent though he may have a sub- 
sidiary son adopted by him with another wife. 

The Dattaka-Chandrik4—whilst explaining the text of Atri says,’ that 
the masculine gender in the term (a-puttrena) “ by one sonless,” is not to be 
understood as an essential part of the rule and denying woman’s capacity to 
adopt; for, according to Vasishtha a woman is competent to take a son with the 
assent of her husband. Further on, the author referring to Mann’s terts 
relating to brothers and co-wives observes? that although a fraternal nephew 
must be adopted in order to become a son to his uncle, the same construction 
cannot be put upon the passage relating to co-wives one of whom has bronght 
forth a son; for a woman can only adopt a son to her husband, and cannot have 
.a lineage different from that of her husband; she cannot therefore affiliate a 
son when her husband has a begotten son by another wife, who will preserve 
her lineage and confer spiritual benefits on ber. Thus there being material 
difference between the case of brothers and that of co-wives, the interpretation 
of thg two rules though couched in similar language must be different. Regard 
being had to the entire argument, the existence of a son begotten by the hus 
band on one wife, precludes her co-wife from adopting a son; but for spiri- 
tual purposes a woman appears to be competent with the husband’s assent to 
adopt a son notwithstanding the existence of a son adopted by the husband with 
another wife. With respect to the husband’s assent, it is laid down in this 
treatise, that it may be presumed from the absence of express prohibition, as 
regards the wife’s power of giving a son in adoption. But whether the same 
presumption should apply to her acceptance of a son, the author is silent; the 
expression “husband’s assent,” however, is grammatically connected 1 th 
both gift and acceptance in the same manner,—‘“ Let not a woman giv or 
accept a son without the husband’s assent.” 


2 Dat. Mim, 2, 29-68. 2 Dat. Mim., 2, 69-71. 
® Dattaka-Chandrika, 1, 7. * Dat. Chand., 1, 23-24. $ Dat. Chand., 1, L 
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Jagannatha, on reference to the above clause of Vasishtha’s text, says,! 
“If a son be accepted by a wife without the assent of her husband, her property 
in that child is valid, but not his performance of filial duties: he can neither 
possess the heritage, nor perform the srdddha or the like ceremony, for it is 
shown that the adoption of a son is the act of the man; in no Code of law is it 
found that adoption can be the act of the woman.” In order to understand what 
he means by “ property in that child, ” you should bear in mind that slavery was 
not abolished when the author compiled the Digest. 

Mitra Misra in his Viramitrodaya maintains? that a widow is not pre- 
cluded from adopting a son, if her hnsband died without giving his sanction; © 
an adoption of a son being conducive to the spiritual benefit of the husband, 
his assent may be presumed. Such a view, however, may be open to the objectjon 
that Vasishtba’s text would in that case be quite unmeaning. But the author 
obviates it by saying that the text intends to prohibit adoption by a woman 
whose husband is incapable of giving assent by reason of his being Mumukshu 
or desirous of liberation, or by reason of his having a son by another wife; and 
in support of this position he cites Manu’s text relating to co-wives, and puts the 
same interpretation on it, as we find in the Dattaka-Miménsé and the Dattaka- 
Chandriké& He says,—‘‘ The purpose for which a son is desired, namely, the 
performance of Sraddha and the like, being served by the son of a co-wife, 
no son need be adopted by such a woman without the assent of her husband.” 

The author, however, goes on to observe,—“ But in reality, the meaning 
of the part,—“ except with the assent of her husband ”—is, that while the 
husband is alive, a son shall not be adopted by the wife without the assent of 
the husband ; but when the husband is dead, the assent of those only is’ neces- 
sary, on whom she is dependent. In this view, the object of the prohibition 
becomes reasonable, therefore, though the husband died without giving permigsion 
to adopt, yet an adoption by the widow would not be invalid.” He takes the 
word “ husband ” as illustrative, and intending the legal guardian of a woman. 

Nilakantha.—A somewhat similar view is taken by Nilakantha in his 
Vyavahaéra Maytkha‘; he affirms that the husband’s permission is intended to 
be necessary only for a woman whose husband is alive, but a widow may even 
without it adopt with the assent of the father, or in his default with that of 
the kinsmen ; and in support of this conclusion he cites the text of YAjnaval- 
kya relating to women’s dependence and guardianship. 

The Dattaka-Darpana.—The author of the Dattaka-Darpana maintains,* 
u the authority of Manu’s text regarding the dependence and guardianship 


Colebrooke’s Digest, V, IV, VIII, 273; Madras Edition, Vol. II, p. 388. 
' Viramitrodaya, pp. 115-119. 

' Mandalik’s Vyavahdra-Maydkha, p. 57. 

' Pandit Bharatchandra Siromani’s Dattaka-Siromani, page 32. 
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of women, that- a woman whose husband is living is dependent on him, and 
therefore incompetent to adopt independently of him; but women who have 
neither father, husband nor son, are independent and entitled to accept or give 
without any restriction: it should, however, be understood that a widow may, 
of her own accord, adopt, if her husband was separated from his co-heirs. The 
reason for this restriction appears to be that under that circumstance, the 
husband’s estate devolves on her according to the Mitékghara, and she is practi- 
cally independent of her husband's kinsmen. | 

The Dattaka-Didhiti maintains amongst others, that a widow- is also 
competent to adopt if her husband directed her to adopt a son. He holds 
that tle husband’s assent signified in his lifetime may be effectual after his 
death so as to enable his widow to affiliate. 

Summary of the different views of commentators.—The different views 
entertained by the commentators that have dealt with the subject of woman's 
capacity to adopt, fall within what are set forth in one or other of the works 
cited above. The different opinions expressed in them, and representing the 
various doctrines prevalent on the subject may be summarized thus :— 

Ist. A woman is absolutely incompetent to adopt a son; she may only 
associate with her husband when he adopts. 

2nd. A woman is competent to adopt with her husband’s assent, only when 
he is living. 

3rd. A widow also can adopt with her deceased husband’s assent given 
before his death. 

4th. A widow can adopt with the assent of her deceased husband’s kins- 
men. 
Sth. A widow can adopt without the assent of her husband or of his kins- 
men, when her husband was separate. 

In what character does a woman adopt, when adoption is competent 
to her? Owing to the diversity of the opinions entertained by different authors 
and to the inconsistency of the doctrines adopted by some Schools, it has become 
somewhat difficult to determine the character in which an adoption is made by 
a woman when she is permitted todoso. The question that arises for consi- 
deration is, Does a woman adopt merely as the delegate or representative of her 
husband, she being as it were the agent or instrument through which the hus- 
band acts; or, does a woman adopt in her own right, but require the assent of 
her husband or of his kinsmen after his déath, in consequence of her want of 
legal discretion, which is deducible from the lifelong status of pupilage Ds 
tutelage assigned to her by the Hindu law? Upon a review of all that has b 2 
said by the Sanskrit commentators whilst discussing woman’s capacity to ad |, 
the balance of authorities appears to be in favour of the latter alternat e. 
Those that maintain widow’s competency to adopt with the assent of her l 5- 
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band’s kinsmen, rest the doctrine on the theory of women’s dependence and 
guardianship as provided by Mann and Yájnavalkya. True it is that a woman 
is declared by the commentators to be incompetent to adopt, if her husband has 
a begotten son by another wife; but that rule is deduced from the special text 
of Mann, relating to co-wives, according to which the spiritual purposes of all 
of them are served by that son,—and from the incapacity of the husband for 
giving his assent, but not from any supposed general incompetency of women to 
adopt. Those authors also, that put a strict construction upon the expression 
“husband’s assent” in Vasishtha’s text, and refuse to take it as illustrative, 
rest their doctrine not upon absolute incapacity, but upon the selfsame principle 
of want of independence in women, with this difference that they contend that, 
for the purpose of having a son by adoption, the legal discretion which a woman 
wants can be supplied by the auctoritas of her husband alone. It may, doubt- 
less, be urged that when the sanction of the husband is absolutely requisite for 
an adoption by a woman, does it not follow that it is the act of the husband and 
not of the wife? There cannot be any doubt that it is practically so, bat yet 
it may be of a different character in theory, and attended with consequences 
that are not otherwise possible. The legal guardian of a minor may, for several 
purposes, supply by his auctoritas the discretion which a minor wants; for in- 
stance, a minor may, according to some systems of law, contract a marriage with 
the consent of his legal guardian. A Hindu female’s status resembles that of a 
minor: she is, in the eye of Hindu law, a lifelong minor. You cannot, however, 
expect to find one common principle underlying the divergent views entertained 
by the different commentators. For, if you confine your attention to the views of 
Vachaspati Misra and Nanda Pandita, you may, no doubt come to the conclu- 
sion that a woman, if permitted to adopt at all, acts as an agent of her husband. 
But it should be borne in mind that the former denies woman’s right to adopt, 
and the latter declares, that adoption is incompetent to widows. Jagannath also 
says that a valid adoption by a wife is the act of the husband, though at the 
same time he admits a man’s power to adopt a son, when another begotten or 
adopted son is in existence; so 2 man having more wives than one may, accord- 
ing to his theory, adopt a son to each of them. The other authors whose views 
are already known to you appear to recognize a woman’s capacity to adopt in her 
own right. It may, no doubt, be urged that for spiritual purposes, a widow need 
not adopt, because Manu declares! that a sonless widow may ascend to heaven, 
tl igh she may be destitute of male issue. But that text is intended, as I have 
a ady told you, to prohibit a widow to have a son of her body, and not to adopt 
o for temporal or spiritual purposes. But that text of Manu cannot prevent 
tl doption of two or more sons by the wives of the same husband during his 


2 Manu V, 160. 
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life ; for although widows leading a life of austerities may not” require a son 
according to that passage of Manu, it cannot do away with the necessity of 
a son for a woman predeceasing her husband. And itshould be observed that 
there is no authority in Hindu law, for the proposition that a son adopted by the 
husband in conjunction with one wife, can be'a son to his other wives either 
in a spiritual or a temporal point of view. 

Adoption by unmarried females is not alluded to by any of the commen- 
tators; but if adoption be competent to women in their own right, spinsters 
might, like bachelors, adopt sons, with the consent of their father or of his rels- 
tions according to the guardianship theory. Maiden daughters could, according 
to ancient law, have a kdnina son; and if unmarried women could be mothers 
of one description of secondary son, it would seem from analogy that they might 
have also a son by adoption. Jaganndtha refers to this ancient practice, but 
says it is forbidden by the Aditya-Purdna, in the present age; and when he 
as well as other commentators who maintain the necessity of the husband's 
assent for an adoption by a woman, base their conclusion upon the theory that 
@ woman cannot have a son apart from her husband, it is clear that in those 
Schools that have adopted this view, a maiden is incompetent to adopt. There 
may be some doubt on this point in those Schools which maintain the guardian- 
ship theory; but as Hindu females are generally disposed of in marriage before 
puberty, adoption by unmarried damsels is more a theoretical than a practical 
question, and the spirit of the law, as explained by the special treatises, is clearly 
against it. 

But it should be observed in this connection that the above observation 
applies to females that belong to the Hindu community in its strictest sense. 
There is, however, a class or community of females, recognized by Hindu law, 
which lies beyond the pale of Hindu society and forms but a fringe of it, and 
which may be joined by any woman expelled by her relations for her misconduct. 
I mean the dancing girls who are characterized as svairiné or independent, and are 
not amenable to the rules based on the principle of subjection of women. These 
fallen women profess Hinduism and they often adopt daughters. If their cape 
city to adopt daughters be recognized, there is no reason why women in Hindu 
society should be precluded from adopting sons. 

Adoption competent to married women and widows.—But let us now 
confine our attention to the commentaries, according to which women who 
have or had a husband, are only capable of adopting sons, subject to the c. li- 
tions imposed upon them for exercising the power of adoption. Whena wo an 
is the only wife of her husband, there does scarcely arise any difficulty, as | th 
of them join in adopting the same son, except in rare cases, in which, owin to 
serious disagreement between the husband and the wife, the husband r ne 
adopts against the wife’s will, or without permitting her to associate with m 
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in the ceremony of adoption. In such cases the son adopted by the husband 
cannot be a son to the wife except in a tertiary sense, for although a son of the 
husband’s body has been pronounced to become a secondary son to his wives 
other than the son’s mother, for religious purposes, yet there is no suggestion any- 
where that a son adopted by the husband without the concurrence of his wife 
becomes her son, for any purpose. An inference may, no doubt, be drawn from 
Nanda Pandita’s observations! concerning the wife’s assent to an adoption by her 
husband, that ason affiliated by the husband becomes also adopted to the wife. 
But it appears that the affiliation to her is merely nominal, just as her co-owner- 
ship? with the husband in any property belonging to him. To be a son to her 
for legal and religious purposes, it appears to be necessary that she should join 
in the ceremony of accepting the boy adopted by the husband,’ for in the 
absence of her acceptance, she cannot be called “adoptive mother.” Besides, 
it should be borne in mind that the authority of the Dattaka Mimansa, in this 
respect is not respected except in the Mithila School. 

If the theory of adoption by a woman be, that she adopts in ber own right, 
but requires the assent of her legal guardian for the time being, then in the 
above case, the wife may adopt another son notwithstanding the adoption of a 
son by the husband alone, provided the latter gives his assent. For the same 
reason, simultaneous or successive adoption by two or more co-wives or co- 
widows, of two or more sons, one by each, would be perfectly valid, when there 
is the requisite assent therefor. 

Different Schools on the condition for woman’s capacity for adop- 
tion.—I have already placed before you the divers views put forward by the 
different commentators, with respect to women’s capacity for adoption. It is 
impossible to deduce one common principle from the different doctrines which 
are not reconcileable with one another. The character in which a woman is 
competent to adopt would therefore necessarily be different in the different 
Schools. This much, however, is common to all the Schools that a woman may 
adopt during her husband’s life, only with his assent, except when he is an idiot 
or insane: in which case an adoption may be competent to her with the hus- 
band’s kinsmen’s asseut in those Schools which have adopted that doctrine. 

The Mithila School—The modern usage in Mithila, with respect to 
woman’s power of adoption, appears to accord with the doctrine maintained by 
Nanda Pandita in the Dattaka-Mimansa.* There a widow cannot adopt in the 

attaka form at all,° in spite of the deceased husband’s sanction for the same. 
ie principle upon which this doctrine rests is explained in the Dattaka-Mímánsá, 


1 Dat. Mim. 1, 22. ® Dat. Mim. 6, 50. 

2 Viramitrodaya, p. 165. 4 Dat. Mim. 1, 16 and 21. 

5 Dat. Mim. 1, 16; Vivada-Chintamani, p. 74; W. Macnaghten’s Hindu Law, vol. 1, pp. 95, 
nw): Jai Ram Dhami v. Musan Dhami, 5 Bengal Select Beporte, p. 8, (new edition). . 


996 CAPACITY OF FEMALES TO ADOPT. 


life ; for although widows leading a life of austerities may not” require a son 
according to that passage of Mann, it cannot do away with the necessity of 
a son for a woman predeceasing her husband. And it should be observed that 
there is no authority in Hindu law, for the proposition that a son adopted by the 
husband in conjunction with one wife, can be a son to his other wives either 
in a spiritual or a temporal point of view. 

Adoption by unmarried females is not alluded to by any of the commen- 
tators ; but if adoption be competent to women in their own right, spinsters 
might, like bachelors, adopt sons, with the consent of their father or of his rela- 
tions according to the guardianship theory. Maiden daughters could, according 
to ancient law, have a kénina son; and if unmarried women could be mothers 
of one description of secondary son, it would seem from analogy that they might 
have also a son by adoption. Jaganndtha refers to this ancient practice, but 
says it is forbidden by the Aditya-Purdéna, in the present age; and when he 
as well as other commentators who maintain the necessity of the husband's 
assent for an adoption by a woman, base their conclusion upon the theory thst 
a woman cannot have a son apart from her husband, it is clear that in those 
Schools that have adopted this view, a maiden is incompetent to adopt. There 
may be some doubt on this point in those Schools which maintain the guardian- 
ship theory; but as Hindu females are generally disposed of in marriage before 
puberty, adoption by unmarried damsels is more a theoretical than a practical 
question, and the spirit of the law, as explained by the special treatises, is clearly 
against it. 

But it should be observed in this connection that the above observation 
applies to females that belong to the Hindu community in its strictest sense. 
There is, however, a class or community of females, recognized by Hindu law, 
which lies beyond the pale of Hindu society and forms but a fringe of it, and 
which may be joined by any woman expelled by her relations for her misconduct. 
I mean the dancing girls who are characterized as svatriné or independent, and are 
not amenable to the rules based on the principle of subjection of women. These 
fallen women profess Hinduism and they often adopt daughters. If their capé- 
city to adopt daughters be recognized, there is no reason why women in Hinda 
society should be precluded from adopting sons. 

Adoption competent to married women and widows.—But let us now 
confine our attention to the commentaries, according to which women who 
have or had a husband, are only capable of adopting sons, subject to the condi- 
tions imposed upon them for exercising the power of adoption. When a woman 
is the only wife of her husband, there does scarcely arise any difficulty, as both 
of them join in adopting the same son, except in rare cases, in which, owing 
serious disagreement between the husband and the wife, the husband slone 
adopts against the wife’s will, or without permitting her to associate with him 
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guardian of his widow, who must therefore adopt with that relation’s assent. 
It is difficult to explain how these irreconcileable doctrines have come to be 
adopted in these Schools. This grave anomaly seems to be due to the modern 
development of law. 

It may be observed here that the doctrine of widow’s capacity to adopt 
with the assent of the husband’s relations only, appears to accord best with the 
Mitéksharé doctrine of inheritance by survivorship in a joint family. For if 
the adoption by a widow be made with the concurrence of the surviving mem- 
bers of a joint family, the question of vesting and divesting does not arise, the 
boy being introduced into the family by the assent of its members, he becomes 
amember of the family. corporation by its own act conferring a right to the 
family estate. But adoption by the permission of the deceased husband will 
have the effect of divesting the undivided coparcenary interest of the adoptive 
father, which must on his death have passed by survivorship to the other mem- 
bers of the family. 

Adoption by widows without authority peculiar to the Bombay School 
and to the Jainas.—The Bombay School recognizes the competency of a widow 
to adopt a son without any authority from her husband or his relations, if the 
husband was not a member of a joint family, or was separated from his co- 
parceners. Consistently with the other doctrines respecting the power of 
widows to adopt, that are prevalent in that School, this special privilege enjoyed 
by widows there, may be explained upon the theory that women have the right 
to adopt, but as the widows under the circumstances, are entitled to inherit their 
husband’s estate to the exclusion of her husband’s relations, they become neces- 
sarily independent of them, and accordingly do not require their assent for 
adoption. This usage may also be explained upon the supposition of the hus- 
band’s assent being presumed from the absence of express prohibition; and 
this doctrine derives some support from an observation made by the author of 
the Viramitrodaya! in the course of refuting the position that a widow cannot 
adopt at all if her husband died without giving permission. But the author's 
own view on the matter, is, as we have already seen, that a widow must have 
the consent of the husband’s kinsmen. 

This Bombay doctrine of the independence of widows inheriting their hus- 
band’s estate, in adopting sons according to their pleasure, appears to have some 
connection with the nature and character of the ‘ widow’s estate’ in property in- 

ited from the husband. The text of Katydéyana,* which is the foundation of 

anomalous estate well-known as the Hindu widow’s estate, is not cited by 

‘ommentators of that School, excepting Mitra Misra. But his interpretation 

‘ext is different from that put upon it by Jimitavahana, and he does, 
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according to which a woman in adopting a child acts simply as her husband's agent 
in the legal sense. And as an agent's authority is revoked by the death of the 
principal, so is the husband’s authority to his wife to adopt, determined on his 
death ; a widow therefore cannot adopt. 

The Bengal School does not appear to admit the doctrine of agency, 
for it recognizes the right of widows to affiliate sons with the deceased hus- 
band’s permission, signified before his death. In this School women appear to 
possess! the capacity to adopt in their own right, but the husband’s assent is 
absolutely necessary, by reason of Vasishtha’s text, whether it be taken to supply 
their supposed want of discretion, or to discourage the idea of a woman having 
a son apart from her husband. The sufficiency of the husband’s kinsmen’s 
assent is not admitted by this School. 

The Benares School is, according to the modern view, the same in this re- 
spect as the Bengal School. Women may adopt with the husband’s permission 
either in his life or after his death. The Viramitrodaya, however, maintains, 
as we have already seen, that widows may adopt with the assent of the hus- 
band’s kinsmen. But this view was not accepted by the courts of justice, inas- 
much as they were advised by Pandits that, with respect to the law of adoption, 
the Viramitrodaya is outweighed by the superior authority of the Dattake 
Mímánsá which repudiates the doctrine of guardianship of women for adoption? 
But it did not occur to the Pandits that if Nanda Pandita’s view be accepted as 
binding in the Benares School, there could be no adoption by a widow even 
with her deceased husband’s permission. The law, however, has developed m 
this way, and it is now settled that a widow in that School can affiliate only 
with her deceased husband’s authority. 

The Madras, Bombay and Punjab Schools recognize a widow's compe- 
tency to adopt, either with the assent of her deceased husband or with that of 
his kinsmen. These two doctrines appear to be inconsistent with each other. 
For, those commentators that maintain a widow’s power to adopt with the 
assent of her husband’s kinsmen, explain the expression “ husband's assent” 
required by Vasishtha for an adoption by a woman, to intend the assent of her 
legal guardian, and in support of this interpretation, they rely upon the pas- 
sages of Manu and Yajnavaikya, ordaining the dependent state of women and 
their guardianship. According to this doctrine, the husband’s assent is suffi- 
cient for an adoption during his life when he is the wife’s guardian; but a 
deceased husband’s assent expressed in his lifetime, cannot, according to t-t 
theory, be effectual after his death so as to authorize his widow to adopt, r 
his guardianship ceases on his death, and some other relation becomes 2? 


1 Dattaka-Chandriké, 1, 7. 
2 Raja Shumshere Mull v. Ranee Dilraj Konwur, 2 Bengal Sel. Rep., 216; Jai Ram Di * 
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guardian of his widow, who must therefore adopt with that relation’s assent. 
It is difficult to explain how these irreconcileable doctrines have come to be 
adopted in these Schools. This grave anomaly seems to be due to the modern 
development of law. — 

It may be observed here that the doctrine of widow's capacity to adopt 
with the assent of the husband’s relations only, appears to accord best with the 
Mitaksharé doctrine of inheritance by survivorship in a joint family. For if 
the adoption by a widow be made with the concurrence of the surviving mem- 
bers of a joint family, the question of vesting and divesting does not arise, the 
boy being introduced into the family by the assent of its members, he becomes 
a member of the family. corporation by its own act conferring a right to the 
family estate. But adoption by the permission of the deceased husband will 
have the effect of divesting the undivided coparcenary interest of the adoptive 
father, which must on his death have passed by survivorship to the other mem- 
bers of the family. 

Adoption by widows without authority peculiar to the Bombay School 
and to the Jainas.—The Bombay School recognizes the competency of a widow 
to adopt a son without any authority from her husband or his relations, if the 
husband was not a member of a jomt family, or was separated from his co- 
parceners. Consistently with the other doctrines respecting the power of 
widows to adopt, that are prevalent in that School, this special privilege enjoyed 
by widows there, may be explained upon the theory that women have the right 
to adopt, but as the widows under the circumstances, are entitled to inherit their 
husband’s estate to the exclusion of her husband’s relations, they become neces- 
sarily independent of them, and accordingly do not require their assent for 
adoption. This usage may also be explained upon the supposition of the hus- 
band’s assent being presumed from the absence of express prohibition; and 
this doctrine derives some support from an observation made by the author of 
the Viramitrodaya! in the course of refuting the position that a widow cannot 
adopt at all if her husband died without giving permission. But the author's 
own view on the matter, is, as we have already seen, that a widow must have 
the consent of the husband’s kinsmen. 

This Bombay doctrine of the independence of widows inheriting their hus- 
band’s estate, in adopting sons according to their pleasure, appears to have some 
connection with the nature and character of the ‘ widow’s estate’ in property in- 
- erited from the husband. The text of Katyayana,® which is the foundation of 

16 anomalous estate well-known as the Hindu widow’s estate, is not cited by 
1e commentators of that School, excepting Mitra Misra. But his interpretation 
’ that text is different from that put upon it by Jimutavdhana, and he does, 
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besides, uphold, upon the principle of factum valet, alienations made by a 
widow for religious purposes.! Accordingly, as the affiliation of a son is most 
beneficial to the husband’s soul, a widow may be permitted to make it im the 
absence of a corrupt motive. 

Modern view of woman’s capacity to adopt.—According to the view 
now prevailing adoption is considered incompetent to a woman in her own 
right; she is supposed to act as a mere delegate or representative of her hus- 
band, when she is permitted to make a valid adoption; in fact she is deemed 
to be the agent or instrument through whom the husband acfs. The capacity 
of a woman to adopt, in this view, resembles a power of appointment given 
by the husband to his wife. This theory appears to be deduced solely from 
Nanda Pandita’s opinion on the character of an adoption by a woman,® but the 
doctrine pronounced by him is nowhere respected except in Mithila. The 
principle of guardianship underlying the adoption by widows with the assent 
of husband’s kinsmen, is entirely lost sight of. And the disregard of this prin- 
ciple has led to the recognition of a widow’s competency to adopt with the 
deceased husband’s assent in those Schools which recognize the sufficiency of 
kinsmen’s assent for enabling a widow to adopt. The inconsistency of the view 
according to which the assent either of the deceased husband or of his kinsmen 
is sufficient to empower the widow to take a son in adoption, does not appear 
to have suggested itself, in consequence of the real principle upon which the suffi- 
ciency of the deceased husband’s kinsman’s assent is founded, not having been 
taken into consideration. On the contrary the kinsmen’s assent is deemed to 
be substitutive of that of the husband. 

The sufficiency of the kinsmen’s assent seems to be inexplicable, upon the 
theory that a woman is incompetent to adopt in her own right, and that the 
assent of the husband constitutes the power under which the wife as the donee 
of that power, may affiliate a son, in right of her husband. It is difficult to 
reconcile the doctrine of a woman being merely her husband’s agent or delegate 
in the act of adoption, with the theory that the power of adoption may be con- 
ferred by the husband’s kinsmen, if he dies without giving any. The Madras High 
Court once entertained an opinion that the doctrine of kinsmen’s assent is 
founded upon the old principle of actual begetting by a brother or other 
sapinda, of a son on a widow through appointment to raise issue.’ But this 
view was disapproved by the Judicial Committee in appeal, and it would rather 
negative the doctrine of a woman’s power of adoption being derived from har 
husband. 

The power of adoption, possessed in the Bombay School by widows wh: 
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husbands were not members of joint families, without the assent of their 
deceased husband or.their kinsmen, is contradictory to the theory that a woman 
has no right to adopt but acts as an agent of her husband in the matter of 
adoption. Mr. Mayne appears to perceive the anomaly and offers the following 
ingenious explanation :—“ The reason probably is, that she is looked upon, not 
merely as his agent, but as the surviving half of himself, and, therefore, exer- 
cising an independent discretion, which can neither be supplied, nor controlled, 
by any one else. It is no doubt upon the same principle, that an express autho- 
rity, or even direction, by a husband to his widow to adopt is for all legal 
purposes, absolutely non-existent until it is acted upon. She cannot be compelled 
to act upon it unless, and until, she chooses, to do so.” 

With respect to the widow’s right to adopt the Judicial Committee ob- 
serves,—‘‘ All the schools accept as authoritative the text of Vasishtha, which 
says:—‘Nor let a woman give or accept a son unless with the assent of her 
lord.’ But the Mithila School apparently takes this to mean that the assent of 
the husband must be given at the time of adoption, and, therefore, that a widow 
cannot receive œ son in adoption, according to the Dattaka form at all. The 
Bengal School interprets the text as requiring an express permission given by 
the husband in his lifetime, but capable of taking effect after his death; whilst 
the Mayukha and Koustoobha treatises, which govern the Mahratta School, 
explains the text away by saying that it applies only to an adoption made in the 
husband’s lifetime, and is not to be taken to restrict the widow’s power to do 
that which the general law prescribes as beneficial to her husband’s soul. Thus 
upon a careful review of all those writers, it appears that the difference relates 
rather to what shall be taken to constitute, in cases of necessity, evidence of 
authority from the husband, than to the authority to adopt being independent 
of the husband.” 

The law relating to adoption by females has developed upon the theory 
that a woman acts under a delegated authority of her husband, that she can 
adopt to no one but her husband,‘ and that the wife is the only person to whom 
the husband may delegate the power of adoption. However anomalous the 
doctrine might appear, it has moulded the growth of this branch of the law, 
and forms the foundation of several other doctrines that have sprung up in 
connection with the same subject ; and it would be now too late to contend that 
the doctrine cannot be legitimately deduced from the commentaries, or that it 
-~ the result of a hasty generalization. 


1 Mayne’s Hindu Law, § 107. 
3 The Collector of Madura v. Muttu Ramalinga Sathupathy, 12 Moore's I. A., 485; 10 W. R., 
C., 17. 
3 Gopee Lall v. Mr. Sree Chundrabolee Buhoojee, 19 W. R., 12. 
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Let us now proceed to examine the present law of adoption by widows. 
Adoption by females during coverture is almost the same in all the schools, and 
excepting the proposition that adoption is not competent to each of the co-wives 
of the same man, the modern law on the subject seems to be practically the same 
as we find it in the Sanskrit works. I shall in the first instance consider the 
law of the Bengal School, for the Bengal doctrine recognizing the capacity of 
widows to adopt with their deceased husband’s assent has now been adopted by 
all the Schools, although it seems to be inconsistent, as I have already told you, 
with the guardianship theory prevailing in some Schools. In fact the Bengal 
law has made considerable inroads upon the Mitákshará Schools,—a result attri- 
butable to the fact that most of the European authorities on Hindu law 
flourished in Bengal. 

Bengal School,—husband’s assent is regarded as power.—The Bengal 
School requires that the husband’s assent is absolutely necessary for a valid 
adoption by his wife or widow: and according to it, the want of the husband's 
assent is a deficiency which cannot be supplied by the assent of his kinsmen, 
apparently upon the principle that in the matter of having a son, begotten or 
adopted, a woman must be dependent on her husband alone, and upon no other 
person. Agreeably to the modern theory of the purpose of the husband's 
assent it has come to be regarded as a power of appointment conferred by the 
husband upon his wife, and several rules relating to powers in English law have 
been extended to this power of adoption. It may be observed here that a power 
conferred by a deceased husband, intending it to be carried into effect after his 
death by his widow bears a close resemblance to a will or testamentary disposi- 
tion of property, which was unknown to Hindu law, but has been engrafted 
upon it, more especially in Bengal. And the modern view of the nature of au 
authority to adopt, has to a great extent, been moulded by the recognition of the 
testamentary power of the Hindus of Bengal. Although an authority to adopt 
is declared to be different from a testamentary disposition of property! and an 
adopted son is held to take by descent and not by devise, yet there are some 
doctrines that are quite inexplicable except upon the supposition that the donor 
of the power to adopt is possessed of testamentary power. 

Conditional authority by husband having a son in existence. —The 
modern doctrine that a man having a son bogotten or adopted is competent to 
grant a conditional authority to his wife to adopt in the event of the death of 
that son, appears to be an incident of the testamentary power. There is no 
authority in Hindu law to support the proposition that a man having a bego 
son in existence at the time of his death may authorize his widow to adop — 
son in the contingency of the existing son’s death without male issue; all tì - 
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a man is required by the Shasters to do in order to qualify himself to ascend to 
the blissful regions of heaven, is, to leave behind him a son at the time of his 
death.. The Viramitrodaya,! on the contrary, lays down expressly, that a man 
having a begotten son by one wife cannot possibly give permission to another 
wife to whom no son has been born, to adopt a son. Besides, it seems to be 
somewhat inconsistent that a man who is incompetent to do an act himself, 
should have the power to authorize another to do it; and in one case? it was 
held that such authority to adopt is invalid. 

It appears, however, to be now settled that a widow who has received from 

her deceased husband an express power to adopt a son in the event of his 
natural-born or adopted son dying without leaving male issue, may, on the 
happening of that event, make a valid adoption. Similarly, when a man gives 
to his widow permission to adopt two or more sons, in succession, it has been 
held that if the son first adopted by her dies, she is competent to adopt another 
son in pursuance of the authority.* 
” Restrictions annexed by the husband to the exercise of the power.— 
The husband being the donor of the power under which a widow may adopt, he 
is regarded to possess the right of imposing restrictions and conditions, subject 
to which the widow is to exercise the power. The Hindu law, however, is 
entirely silent upon the point, the theory propounded by the commentators 
being that the husband may either give or withhold his assent. But at the 
same time itisclear that when one person’s assent is necessary for an act to be 
done by another, it follows that the former must have the power of qualifying 
his assent by restrictions and limitations. As a woman’s capacity to adopt 
is now regarded to be derived from the husband, he is fully entitled to 
give directions regulating the exercise of the power, as regards the events 
on which it is made contingent, and as regards the choice of the boy to be 
adopted. 

Power of adoption to be exercised with the consent of a third party. 
—Sometimes a man may, while giving his wife authority to adopt, direct that 
the adoption, or the selection of the boy, should be made with the consent of 
his executor or any other person. The rule of: the English law of powers is,— 
“If a power is given, to be executed with the consent of one or more persons, 
and that one or any one of the others, dies, the power is gone.”5 The tendency 


2 Viramitrodaya, pp. 115-116. 
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of women, that a woman whose husband is living is dependent on him, and 
therefore incompetent to adopt independently of him; but women who have 
neither father, husband nor son, are independent and entitled to accept or give 
without any restriction : it should, however, be understood that a widow may, 
of her own accord, adopt, if her husband was separated from his co-heirs. The 
reason for this restriction appears to be that under that circumstance, the 
husband’s estate devolves on her according to the — and she is practi- 
cally independent of her husband’s kinsmen. 

The Dattaka-Didhiti maintains amongst others, that a widow- is also 
competent to adopt if her husband directed her to adopt a son. He holds 
that tle husband’s assent signified in his lifetime may be effectual after his 
death so as to enable his widow to affiliate. 

Summary of the different views of commentators.—The different views 
entertained by the commentators that have dealt with the subject of woman's 
capacity to adopt, fall within what are set forth in one or other of the works 
cited above: The different opinions expressed in them, and representing the 
various doctrines prevalent on the subject may be summarized thus :— 

Ist. A woman is absolutely incompetent to adopt a son; she may only 
associate with her husband when he adopts. 

2nd. A woman is competent to adopt with her husband’s assent, only when 
he is living. 

3rd. A widow also can adopt with her deceased husband’s assent given 
before his death. 

4th. A widow can adopt with the assent of her deceased husband’s kins- 
men. ; 
5th. A widow can adopt without the assent of her husband or of his kins- 
men, when her husband was separate. 

In what character does a woman adopt, when adoption is competent 
to her? Owing to the diversity of the opinions entertained by different authors 
and to the inconsistency of the doctrines adopted by some Schools, it has become 
somewhat difficult to determine the character in which an adoption is made by 
a woman when she is permitted todoso. The question that arises for consi- 
deration is, Does a woman adopt merely as the delegate or representative of her 
husband, she being as it were the agent or instrument through which the hus- 
band acts; or, does a woman adopt in her own right, but require the assent of 
her husband or of his kinsmen after his déath, in consequence of her want of 
legal discretion, which is deducible from the lifelong status of pupilage or 
tutelage assigned to her by the Hindu law? Upon a review of all that has been 
said by the Sanskrit commentators whilst discussing woman’s capacity to adopt, 
the balance of authorities appears to be in favour of the latter alternative. 
Those that maintain widow’s competency to adopt with the assent of her hus- 
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band’s kinsmen, rest the doctrine on the theory of women’s dependence and 
guardianship as provided by Mann and Yájnavalkya. True it is that a woman 
is declared by the commentators to be incompetent to adopt, if her husband has 
a begotten son by another wife; but that rule is deduced from the special text 
of Manu, relating to co-wives, according to which the spiritual purposes of all 
of them are served by that son,—and from the incapacity of the husband for 
giving his assent, but not from any supposed general incompetency of women to 
adopt. Those authors also, that put a strict construction upon the expression 
“husband’s assent” in Vasishtha’s text, and refuse to take it as illustrative, 
rest their doctrine not upon absolute incapacity, but upon the selfsame principle 
of want of independence in women, with this difference that they contend that, 
for the purpose of having a son by adoption, the legal discretion which a woman 
wants can be supplied by the auctoritas of her husband alone. It may, doubt- 
less, be urged that when the sanction of the husband is absolutely requisite for 
an adoption by a woman, does it not follow that it is the act of the husband and 
not of the wife? There cannot be any doubt that it is practically so, bat yet 
it may be of a different character in theory, and attended with consequences 
that are not otherwise possible. The legal guardian of a minor may, for several 
purposes, supply by his auctoritas the discretion which a minor wants; for in- 
stance, & minor may, according to some systems of law, contract a marriage with 
the consent of his legal guardian. A Hindu female’s status resembles that of a 
minor: she is, in the eye of Hindu law, a lifelong minor. You cannot, however, 
expect to find one common principle underlying the divergent views entertained 
by the different commentators. For, if you confine your attention to the views of 
Vachaspati Misra and Nanda Pandita, you may, no doubt come to the conclu- 
sion that a woman, if permitted to adopt at all, acts as an agent of her husband. 
But it should be borne in mind that the former denies woman’s right to adopt, 
and the latter declares, that adoption is incompetent to widows. Jagannath also 
says that a valid adoption by a wife is the act of the husband, though at the 
same time he admits a man’s power to adopt a son, when another begotten or 
adopted son is in existence; so a man having more wives than one may, accord- 
ing to his theory, adopt a son to each of them. The other authors whose views 
are already known to you appear to recognize a woman’s capacity to adopt in her 
own right. It may, no doubt, be urged that for spiritual purposes, a widow need 
not adopt, because Manu declares! that a sonless widow may ascend to heaven, 
t ugh she may be destitute of male issue. But that text is intended, as I have 
2 ady told you, to prohibit a widow to have a son of her body, and not to adopt 
¢ for temporal or spiritual purposes. But that text of Manu cannot prevent 
t adoption of two or more sons by the wives of the same husband during his 
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life ; for although widows leading a life of austerities may not require a son 
according to that passage of Mann, it cannot do away with the necessity of 
a son fora woman predeceasing her husband. And itshould be observed that 
there is no authority in Hindu law, for the proposition that a son adopted by the 
husband in conjunction with one wife, can be'a son to his other wives either 
in a spiritual or a temporal point of view. 

Adoption by unmarried females is not alluded to by any of the commen- 
tators; but if adoption be competent to women in their own right, spinsters 
might, like bachelors, adopt sons, with the consent of their father or of his rela- 
tions according to the guardianship theory. Maiden daughters could, according 
to ancient law, have a kanina son; and if unmarried women could be mothers 
of one description of secondary son, it would seem from analogy that they might 
have also a son by adoption. Jaganndtha refers to this ancient practice, but 
says it is forbidden by the Aditya-Purdna, in the present age; and when he 
as well as other commentators who maintain the necessity of the husband's 
assent for an adoption by a woman, base their conclusion upon the theory that 
& woman cannot have a son apart from her husband, it is clear that in those 
Schools that have adopted this view, a maiden is incompetent to adopt. There 
may be some doubt on this point in those Schools which maintain the guardian- 
ship theory; but as Hindu females are generally disposed of in marriage before 
puberty, adoption by unmarried damsels is more a theoretical than a practical 
question, and the spirit of the law, as explained by the special treatises, is clearly 
against it. 

But it should be observed in this connection that the above observation 
applies to females that belong to the Hindu community in its strictest sense. 
There is, however, a class or community of females, recognized by Hindu law, 
which lies beyond the pale of Hindu society and forms buta fringe of it, and 
which may be joined by any woman expelled by her relations for her misconduct. 
I mean the dancing girls who are characterized as svairiné or independent, and are 
not amenable to the rules based on the principle of subjection of women. These 
fallen women profess Hinduism and they often adopt daughters. If their cape- 
city to adopt daughters be recognized, there is no reason why women in Hindu 
society should be precluded from adopting sons. 

Adoption competent to married women and widows.— But let us now 
confine our attention to the commentaries, according to which women who 
have or had a husband, are only capable of adopting sons, subject to the co li- 
tions imposed upon them for exercising the power of adoption. When a wo n 
is the only wife of her husband, there does scarcely arise any difficulty, as ù th 
of them join in adopting the same son, except in rare cases, in which, owin* to 
serious disagreement between the husband and the wife, the husband a! ne 
adopts against the wife’s will, or without permitting her to associate with m 
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in the ceremony of adoption. In such cases the son adopted by the husband 
cannot be a son to the wife except in a tertiary sense, for although a son of the 
husband’s body has been pronounced to become a secondary son to his wives 
other than the son’s mother, for religious purposes, yet there is no suggestion any- 
where that a son adopted by the husband without the concurrence of his wife 
becomes her son, for any purpose. An inference may, no doubt, be drawn from 
Nanda Pandita’s observations! concerning the wife’s assent to an adoption by her 
husband, that a son affiliated by the husband becomes also adopted to the wife. 
But it appears that the affiliation to her is merely nominal, just as her co-owner- 
ship’ with the husband in any property belonging to him. To be a son to her 
for legal and religious purposes, it appears to be necessary that she should join 
in the ceremony of accepting the boy adopted by the husband,® for in the 
absence of her acceptance, she cannot be called “adoptive mother.” Besides, 
it should be borne in mind that the authority of the Dattaka Mimansa, in this 
respect is not respected except in the Mithila School. — 

If the theory of adoption by a woman be, that she adopts in her own right, 
but requires the assent of her legal guardian for the time being, then in the 
above case, the wife may adopt another son notwithstanding the adoption of a 
son by the husband alone, provided the latter gives his assent. For the same 
reason, simultaneous or successive adoption by two or more co-wives or co- 
widows, of two or more sons, one by each, would be perfectly valid, when there 
ia the requisite assent therefor. 

Different Schools on the condition for woman’s capacity for adop- 
tion.—I have already placed before you the divers views put forward by the 
different commentators, with respect to women’s capacity for adoption. It is 
impossible to deduce one common principle from the different doctrines which 
are not reconcileable with one another. The character in which a woman is 
competent to adopt would therefore necessarily be different in the different 
Schools. This much, however, is common to all the Schools that a woman may 
adopt during her husband’s life, only with his assent, except when he is an idiot 
or insane: in which case an adoption may be competent to her with the hus- 


‘band’s kinsmen’s assent in those Schools which have adopted that doctrine. 


The Mithila School—The modern usage in Mithilá, with respect to 
woman's power of adoption, appears to accord with the doctrine maintained by 
Nanda Pandita in the Dattaka-Mimansa.* There a widow cannot adopt in the 

Jattaka form at all, in spite of the deceased husband’s sanction for the same. 
The principle upon which this doctrine rests is explained in the Dattaka-Mimansé, 
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according to which a woman in adopting a child acts simply as her husband's agent 
in the legal sense. And as an agent’s authority is revoked by the death of the 
principal, so is the husband’s authority to his wife to adopt, determined on his 
death ; a widow therefore cannot adopt. 

The Bengal School does not appear to admit the doctrine of agency, 
for it recognizes the right of widows to affiliate sons with the deceased hus- 
band’s permission, signified before his death. In this School women appear to 
possess! the capacity to adopt in their own right, but the husband’s assent is 
absolutely necessary, by reason of Vasishtha’s text, whether it be taken to supply 
their supposed want of discretion, or to discourage the idea of a woman having 
a son apart from her husband. The sufficiency of the husband’s kinsmen’s 
assent is not admitted by this School. 

The Benares School is, according to the modern view, the same in this re- 
spect as the Bengal School. Women may adopt with the husband’s permission 
either in his life or after his death. The Viramitrodaya, however, maintains, 
as we have already seen, that widows may adopt with the assent of the hus- 
band’s kinsmen. But this view was not accepted by the courts of justice, inas- 
much as they were advised by Pandits that, with respect to the law of adoption, 
the Viramitrodaya is outweighed by the superior authority of the Dattaka- 
Mímánsá which repudiates the doctrine of guardianship of women for adoption.® 
But it did not occur to the Pandits that if Nanda Pandita’s view be accepted as 
binding in the Benares School, there could be no adoption by a widow even 
with her deceased husband’s permission. The law, however, has developed in 
this way, and it is now settled that a widow in that School can affiliate only 
with her deceased husband’s authority. 

The Madras, Bombay and Punjab Schools recognize a widow’s compe- 
tency to adopt, either with the assent of her deceased husband or with that of 
his kinsmen. These two doctrines appear to be inconsistent with each other. 
For, those commentators that maintain a widow's power to adopt with the 
assent of her husband’s kinsmen, explain the expression “ husband's assent ” 
required by Vasishtha for an adoption by a woman, to intend the assent of her 
legal guardian, and in support of this interpretation, they rely upon the pas- 
sages of Manu and YAajnavalkya, ordaining the dependent state of women and 
their guardianship. According to this doctrine, the husband’s assent is suffi- 
cient for an adoption during his life when he is the wife's guardian; but a 
deceased husband’s assent expressed in his lifetime, cannot, according to tt ° 
theory, be effectual after his death so as to authorize his widow to adopt, fi 
his guardianship ceases on his death, and some other relation becomes tl 


1 Dattaka-Chandriké, 1, 7. 
2 Raja Shumshere Mull v. Ranee Dilray Konwur, 2 Bengal Sel. Rep., 216; Jai Ram Dha: 
v. Musan Dhami, 5 Bengal Sel. Rep., 3. 
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guardian of his widow, who must therefore adopt with that relation’s assent. 
It is difficult to explain how these irreconcileable doctrines have come to be 
adopted in these Schools. This grave anomaly seems to be due to the modern 
development of law. — 

It may be observed here that the doctrine of widow's capacity to adopt 
with the assent of the husband’s relations only, appears to accord best with the 
Mitaksharé doctrine of inheritance by survivorship in a joint family. For if 
the adoption by a widow be made with the concurrence of the surviving mem- 
bers of a joint family, the question of vesting and divesting does not arise, the 
boy being introduced into the family by the assent of its members, he becomes 
a member of the family. corporation by its own act conferring a right to the 
family estate. But adoption by the permission of the deceased husband will 
have the effect of divesting the undivided coparcenary interest of the adoptive 
father, which must on his death have passed by survivorship to the other mem- 
bers of the family. | 

Adoption by widows without authority peculiar to the Bombay School 
and to the Jainas.—The Bombay School recognizes the competency of a widow 
to adopt a son without any authority from her husband or his relations, if the 
husband was not a member of a joint family, or was separated from his co- 
parceners. Consistently with the other doctrines respecting the power of 
widows to adopt, that are prevalent in that School, this special privilege enjoyed 
by widows there, may be explained upon the theory that women have the right 
to adopt, but as the widows under the circumstances, are entitled to inherit their 
husband's estate to the exclusion of her husband’s relations, they become neces- 
sarily independent of them, and accordingly do not require their assent for 
adoption. This usage may also be explained upon the supposition of the hus- 
band’s assent being presumed from the absence of express prohibition; and 
this doctrine derives some support from an observation made by the author of 
the Viramitrodaya! in the course of refuting the position that a widow cannot 
adopt at all if her husband died without giving permission. But the author’s 
own view on the matter, is, as we have already seen, that a widow must have 
the consent of the husband’s kinsmen. 

This Bombay doctrine of the independence of widows inheriting their hus- 
band’s estate, in adopting sons according to their pleasure, appears to have some 
connection with the nature and character of the ‘ widow’s estate’ in property in- 
herited from the husband. The text of Katyayana,® which is the foundation of 
“he anomalous estate well-known as the Hindu widow's estate, is not cited by 

he commentators of that School, excepting Mitra Misra. But his interpretation 
that text is different from that put upon it by Jímútaváhana, and he does, 


1 Viramitrodaya, pp. 115-116. 4 Dayabhaga, XI, 1, 56. 
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muttee puttro on the subject of your receiving an adopted son. Subsequently, 
by the will of God, you have given birth to a male child. Still, having regard 
to the future, I have again given you permission. If, which God forbid, the 
male child of your body be non-existent, then you will adopt a son from my 
race (gotra), or from a different race (gotra), for the purpose of performing miuno 
ard your sradh and other rites, and for the Sheba (service) of the gods and 
for the succession to the zemindary and other property; on which, if the adopt 
ed son be non-existent which God forbid, then you shall, according to your 
pleasure, on the failure of one, adopt other sons in succession, to avoid the 
extinction of the pinda (funeral cake or offering); that Dattaka (adopted) son 
shall be entitled to perform your and my sradh &., and that of our ancestors, 
and also to succeed to the property. To this I execute this Onumuttee 
puttro.” 

With respect to the construction of this document the Lords of the Judicial 
Committee observe as follows:—‘‘The first question which arises is as to the 
construction of this instrament. It seems to have been considered by the two 
Judges of the Sudder Court, who decided in favour of the respondent (certainly 
by one of them,) that the document was to be regarded as a Will, and as con- 
taining a limitation, on failure of male issue of the testator in the lifetime of 
Chundrabullee Debia, of the estate of the testator, to a son to be adopted by 
Chundrabullee Debta, as a persona designata; and one of the Judges, in a very 
elaborate argument, refers to Mr. Fearne’s celebrated treatise on Contingent 
Remainders, in order to show that such a devise by the English law would be 
valid. There is no doubt that by the decision of Courts of Justice, the testa- 
mentary power of disposition by Hindoos has been established within the 
Presidency of Bengal; but it would be to apply a very false and mischievous 
principle if it were held that the nature and extent of such power can be 
governed by any analogy to the lay of England. Our system is one of the most 
artificial character, founded in a great degree on feudal rules, regulated by Acts 
of Parliament, and adjusted by a long course of judicial determinations to the 
wants of state of a society differing as far as possible from that which prevails 
amongst Hindoos in India. 

“But their Lordships are quite satisfied that there is in this case no room 
for the application of any such doctrines. The instrument before us is merely 
what it purports to be, adeed of permission to adopt; it is not of a testamen- 
tary character, it was registered as a deed in the lifetime of the maker; it 
contains no word of devise, nor was it the intention of the maker that it sh ld 
contain any disposition of his estate, except so far as such disposition m bt 
result from the adoption of a son under it. He mentions the objects whic! ™ 
duced him to make the deed—religious motives, the perpetuation of his fai Y 
and the succession to his property ; but it was by the adoption, and only by ° 
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— that those objects were to be secured, and only to the extent in which 
the adoption could secure them.” 

Their Lordships, however, expressed no opinion as to the power of Gour 
Kishore to have made, by devise of his estates, the disposition in favour of a son 
to be adopted, insisted on by Ram Kishore, as their Lordships found no devise in 
the instrument. The result was that Ram Kishore was declared not entitled to 
the property, the estate of the widow of Bhowanee Kishore being not liable to 
be divested. The precise ground upon which this decision was based has been 
the subject of discussion in later cases, as there are observations in the judg- 
ment, from which several different principles may be inferred, any one of which 
may support the decree. 

An adoption then made is invalid.—The Judicial Committee did not, 
however, make any express declaration with respect to the validity or other- 
wise of Ram Kishore’s adoption; and that question arose after the death of 
Bhoobun Moyee and Chundrabullee, when Ram Kishore got into possession of 
the estate, and was sued for its recovery by a more distant relation. It was 
beyond all dispute that if Ram Kishore’s adoption were valid he would be 
entitled to take the estate after the death of the widow and the mother of 
Bhowanee as his brother by adoption; and from one part of the judgment it 
might be contended that the Privy Council rested their decision upon the prin- 
ciple that Ram Kishore being a brother by adoption to Bhowanee, the last full 
owner of the property could not take in preference to his widow, far less could 
her vested estate be defeated and divested by his subsequent adoption. On the 
other hand it might as well be maintained that the adoption was by necessary 
implication declared to be invalid. Because Lord Kingsdown at one part of 
the judgment observes, “that at the time when Chundrabullee Debia professed 
to exercise it, the power was incapable of execution”; and in a later part his 
Lordship referring to the anumati-patra of Gour Kishore observes,—“ it does 
not in express terms assign any limits to the period within which the adoption 
may be made. But it is plain that some limits must be assigned. It might well 
have been that Bhowanee had left a son, natural born or adopted, and that such 
son had died himself, leaving a son, and that such son had attained his majority 
in the lifetime of Chundrabullee Debia. It could hardly have been intended 
that after the lapse of several successive heirs, a son should be adopted to the 


- great-grandfather of the last taker, when all the spiritual purposes of a son 


ae-ording to the largest construction of them, would have been satisfied. 

I ; whatever may have been the intention, would the law allow it to 

t effected ? We rather understand. the judges below to have been of 

c uon that if Bhowanee Kishore had left a son, or if a son had been law- 

f y adopted to him by his wife under a power legally conferred upon her, the 

} r of adoption given to Chundrabullee Debia would have been at an end. 
GG 


242 CAPACITY OF FEMALES TO ADOPT. 


But it is difficult to see what reasons could be assigned for such a result which 
would not equally apply to the case before us.” 

In the second case! that arose about the same matter, after the death 
of Bhoobun Moyee, the High Court held that the Privy Council had not 
intended to declare Ram Kishore’s adoption to be invalid in law, and. that 
it was a perfectly valid one. But on appeal to the Privy Council, their 
Lordships took a different view, and referring to the above passages, went on to 
observe,*—“ The substitution of a new heir for the widow was, no doubt, the 
question to be decided, and such substitution might have been disallowed, the 
adoption being held valid for all other purposes, which is the view that the 
lower court have taken of the judgment, but their Lordships do not think that 
this was intended. They consider the decision to be that, upon the vesting of 
the estate in the widow of Bhowanee, the power of adoption was at an end, and 
incapable of execution. And if the question had come before them without any 
previous decision upon it, they would have been of that opinion.” This ques- 
tion again arose, in another shape, before the Judicial Committee in a case from 
Madras, in which a son’s widow having obtained her widow's estate in the 
property inherited by her deceased husband from his father, the widow of that 
father adopted a son with the assent of Sapindas. The Judicial Committee, 
referring to the above two cases and citing the above passage from Padma- 
Kumari’s case observe, “ Their Lordships entirely concur in that view, and they 
are of opinion that the adoption, with the permission of Sapindas in the present 
case, could have no greater effect as regards the right to property than the adop- 
tion under the deed of permission in the cases to which reference has been 
made.” Following the above doctrine, the Bombay High Court have held,* 
that in those cases in which a widow is otherwise competent to adopt a son 
without any authority either from her deceased husband or from his Sapindas, 
she cannot exercise the power if her husband’s estate is vested in the son's 
widow. 

I may tell you in this connection that so far as the Bengal School is con- 
cerned the above doctrine is founded on the general principle that an estate 
once vested cannot be divested by any subsequent event, enunciated in the 
Unchastity case® as well as in the Blindman’s son’s case®; in the former of which 
it was held that unchastity of a woman, subsequent to her husband’s death did 


1 Puddo Kumaree Debee v. Juggut Kishore Acharjee, I, L. R. 5 Calc., 615. 

3 Padma Kumari Debi v. Court of Wards, L. R., 8 I. A., 229; I. L. R., 8 Calc., 303. 

* Thayammdl v. Venkatardémd, I. L. R., 10 Mad., 205; affirming I. L. R., 7 Mad., 401. 

* Keshav Rdmkrishna v. Govind Ganesh, I. L. B., 9 Bom, 94. 

3 Moniram Kolita v. Kerry Kolitanee, L. R., 7 I. A., 115; I. L. R., 5 Calc., 776; 6C. L. 
$22. 


6 Kalidas Das Ve Krishna Chundra Das, 11 W. R., Q. O., ll; 2 B. L, B., F. B., 103. 


BENGAL SCHOOL, SUSPENSION OF AUTHOEITY. 243 


not divest the estate vested in her by inheritance from her husband; and in the 
second, it was ruled that the estate of a deceased. person, which had passed toa 
collateral relation of his, to the exclusion of his son who was blind from his birth, 
could not be divested in favour of the blind son’s begotten son born subsequently 
and free from any defect causing exclusion from inheritance. It should be noticed 
that in all the above cases relating to adoption, the estate was vested in the son’s 
widow, that is to say, in the descending line. A distinction, however, is drawn 
by the Mitakshara School when the estate is vested in a collateral relation of 
the donor of the power of adoption, which can take place according to that school 
as it recognizes the doctrine of survivorship amongst the members of a joint 
family, whereby the widow is excluded, although she may be permitted by her 
deceased husband to adopt. In such a case, a collateral heir taking by survi- 
vorship may be divested by subsequent adoption, and later on I shall discuss the 
principle upon which that doctrine is based. But what I wish to point out here 
is, that there is such a difference between the Dayabhiga and the Mitdksharé 
School with respect to several important points of doctrine, that you would 
introduce anomalies if you endeavour to lay down general principles governing 
both the Schools. In Bengal a collateral relation can, under no circumstances, in- 
herit the estate of a person in preference to his widow unless she be excluded 
from inheritance by reason of personal defects; hence when an adoption is made 
by a widow in Bengal, the question of divesting a collateral heir does not arise, 
the estate of the adoptive father must vest in the widow, if the inheritance did 
not pass in the descending line. It is no doubt possible to conceive a case in 
which a person without any heir in the descending line, may have a wife who is 
excluded from inheritance for a cause such as congenital blindness, and may 
give her permission to adopt a son. Then on his death his estate must pass to 
a collateral heir, and the question may arise, can she make a valid adoption so 
as to divest the estate vested in the collateral heir? The answer, according to 
the Bengal doctrine, appears to be in the negative. For an adopted son cannot 
be in a better position than the Blindman’s son above referred to, who is far 
superior to a fictitious son in a spiritual point of view. 

It should be observed that the rule against the exercise of the power of adop- 
tion when the estate is vested in a person other than the widow, is not appli- 
cable when the authority is given by a Will containing disposition of the estate 
in favour of the boy to be adopted, by defeating the estate of the heir in whom 
it may be vested at the time of adoption.! For a gift to an adopted son forms an 
exception to the general rule that a Hindu is incapable of making a valid gift 
in favour of an unborn person*; and a Hindu is competent to make a gift subject 


* Luckinarain Tagore’s case, Sir F. Macnaghten’s Considerations on Hindu Law, p. 168. 
* Jotendromohun Tagore v. Ganendromohun Tagore, 18 W. B., 359. 
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to a condition of defeasance.! Therefore if a Hindu directs his widow to adopt by 
a Will, in the event of his existing son dying without male issue, and further 
directs that the son so adopted shall take his estate notwithstanding his other 
heirs, it would seem that the adoption would be valid. The above result, how- 
ever, would not follow, merely because the authority is contained in a Will 
unless there be a gift express or necessarily implied in favour of the son to be 
adopted.? 

The power revives if the estate comes back to the widow.— We have 
just seen that an adoption made by a widow in the exercise of a conditional 
power is invalid, if at the time the estate left by her husband is vested in the 
son’s widow. But suppose the son’s widow dies during the lifetime of the 
father’s widow to whom the estate comes back as heir to her deceased son; and 
the question arises, can she then make a valid adoption in pursuance of the 
authority of her husband? This question is not free from difficulty: for, in 
Bhoobunmoyee’s case Lord Kingsdown observes, that “ the power was incapable of 
execution” when Chundrabullee sought to exercise it, and in a subsequent part 
of the judgment his Lordship cites apparently with approbation, the opinion of 
the court below that if Bhowani had left a son natural born or adopted, “ the 
power of Chundrabullee would have been at an end”; and in Padma Kumari’s case 
the Judicial Committee “ consider the above decision to be that upon the vesting 
of the estate in the widow of Bhowanee the power of adoption was at an end, and 
incapable of execution.” The language used by their Lordships may, no doubt, 
support the view that the power became eztinguished. On the other hand, if 
the words used be considered in the light of the facts of those cases, it may very 
fairly be maintained that they were not intended to convey that meaning. 
Because, in the first place, it was not necessary to go so far for the purposes of 
those cases; the expression, that the power was incapable of execution as used 
in the first case, being liable to the construction that it was incapable of exe- 
cution in such a manner as to invest Ram Kishore with all the rights of a son, 
but not to render his adoption invalid,—the words ‘at an end’ were added in 
the second case for the purpose of showing that no valid adoption could be 
made at the time; and that the adoption was absolutely void. In the next place, 
Lord Kingsdown himself observes,—‘ If Bhowanee Kishore had died unmarried, 
his mother, Chundrabullee Debia, would have been his heir, and the question of 
adoption would have stood on quite different grounds. By exercising the power 
of adoption, she would have divested no estate but her own, and this would 
have brought the case within the ordinary rule.” This passage appears to f 


* Bhoobun Mohini Debia v. Hurrish Chunder Chowdhry; I. L. R., 4 Calc., 28; 8C. L 
339; L. R. 5 I. A., 138. 
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nish us with the real principle, namely, that the power may be exercised when 
the estate is vested in the widow. It makes no difference whether the estate 
devolves on her, just after the death of the son, or after the death of the son’s 
widow, for in either case it comes to her as heir of her son. And it would seem 
that if it comes to her even after making another descent, the same principle 
would apply. What the Privy Council appears to lay down is, that the estate 
of the adoptive father must be in attendance, as it were, to drop down on the 
boy as soon as he is adopted, in order that the adoption may be valid. Hence 
it would appear that the power revives when the estate comes back to the adopt- 
ing widow, and an adoption then made is perfectly valid,! because by making an 
adoption, she divests her own estate.4 

It is worthy of remark here that such an adoption as this is somewhat 

anomalous. The adopting widow takes a limited interest in the estate inherited 
from her son or grandson, and the boy is adopted by her to her own husband, 
and does not confer any special spiritual benefit on the last full owner of the 
estate; at any rate the adoption may be made without his consent, yet it dis- 
appoints his reversionary heirs, to whom, it may be, the last full owner expected 
his estate would ultimately go. Incidents like this show that you cannot but 
admit that a power of adoption involves the idea of testamentary disposition to 
acertain extent. f 

Power of adoption given by a man having two or more wives.— When 
a person having more wives than one wishes to have a son adopted after his 
death, he may give a general authority to all his widows to adopt, or he may 
direct each of them to adopt a son, or he may desire any one of them to adopt 
a son, or he may confer a special authority on one of them to adopt. 

If the adoption by a widow is, as it is generally considered to be, but an act 
done in the exercise of a power conferred by the husband, then when one of the 
widows is specially authorized to adopt, she and she alone can adopt, and may 
do so without consulting, and even against the will of, her co-widows who have 
no right in the matter, and would be incapable of adopting, even on her death 
without adoption. 

So, when either of the widows is authorized to adopt independently of the 
other or others; any one of them is competent,to adopt a son, without the con- 
sent or against the wishes, of her co-widow. 

When, however, a husband authorizes each of his widows to adopt a son, 
and contemplates the adoption of a son by one widow during the lifetime of 
another son adopted by her co-widow,—the case is attended with difficulty. We 
have already seen that an authority for simultaneous adoption of two sons, one 


1 Manikchand Golecha v. Jagatsettant Prankwmari Bibi, I. L. R., 17 Calo., 518, (536.) 
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by each of two wives, is held to be invalid. Now, although the donor of the 
authority may not expressly say that the adoptions are to be simultaneous, yet : 
when he authorizes each of his widows to adopt a son, in words showing his 
intention to be that there should be two adopted sons living at the same time, 
the authority may be construed to be simultaneous and not distributive, and 
regarded invalid and ineffectual in law. This would certainly be the result, if, 
under no circumstances effect could be given to an authority of that description. 
But you should bear in mind what I have already told you, namely, that upon 
the present state of law, a second adoption may be made with the consent of 
an existing adopted son.! Therefore you cannot pronounce an authority to be 
invalid simply because it contemplates the existence, at the same time, of two 
adopted sons, unless it expressly direct simultaneous adoption of two sons. 

If a general authority is given to two or more widows to adopt a son, and 
there are no words showing that the power was intended to be exercised distri- 
butively, then it would seem that the authority can be carried into effect by all 
of them acting jointly. The question is not free from doubt and difficulty. For 
if one of the widows die or refuse to comply with her husband’s directions, then 
following the rules relating to survivorship of powers,* the authority cannot be 
exercised by the survivors or by those that are willing, should all the donees be 
designated by name; for a naked power must be strictly construed. On the 
other hand, it should be remembered that the wife is the only person to whom 
the power of adoption may be delegated, and therefore when a person having 
more wives than one, gives authority to them to adopt, they may be regarded as 
holders of an office, and the power taken as intended to be given to the office 
and not to the person. Looking to the object and the peculiar character of a 
power of adoption, you may be justified in presuming the intention of the donor 
to have been to confer it on the wife or wives who may be willing to carry out 
his wishes. Assuming this view to be correct, suppose that several widows are 
willing to adopt, but they cannot all agree as to the boy to be selected, or any 
other matter, then the question arises, is any one of them entitled to priority? 
In Luckinarain Tagore’s case,’ the first widow founded her claim to adopt upon 
seniority, and the third and youngest founded hers upon the fact of her having 
borne a son to her deceased husband: the Master reported in favour of the first 
widow, and there being no opposition, the court confirmed the report. 

In Bombay, when a widow whose husband was not member of a joint 
family, is permitted to adopt, without authority from her husband and without 
consent of his kinsmen, it is held that if there are several widows, the ser or 
has in case of difference the superior right to adopt even without the consen of 
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the junior widow.! But it is said that the younger cannot adopt without her 
senior’s consent, except in case of irregularity on the latter’s part.? Aud it has 
been held that an adoption by a younger widow without the consent of the elder 
was invalid, the reason of the rule being that the senior wife is the indispensable 
associate of the husband in all religious ceremonies.® 

Widow is not legally bound to adopt, nor are her rights affected by 
her deceased husband's direction to adopt.— Although a person may, whilst 
giving authority to his wife to adopt, earnestly desire her to carry out the 
direction, yet a widow cannot be legally compelled to act upon it, if she refuses 
to do so. There is no express rule on the subject in the commentaries; and 
regard being had to the character in which a woman may adopt according to the 
_ trne construction of Hindu law, it must necessarily be a matter entirely left to 
the discretion of the woman who has received her husband’s assent, to adopt a 
son or not. A Pundit of the Bengal Sudder Court, however, gave his opinion* 
that “the moment permission to adopt was pronounced, it had the same effect 
as if a child had been conceived in the womb of the widow, and her intention to 
adopt under the permission operated, to all intents and purposes, as if she were 
enctente.” In a subsequent case,5 in which a widow authorized by her husband to 
adopt sued as heir of her husband, an objection, based upon the Pundit’s opinion 
was taken by the defendent to the effect that the suit for a personal right as 
widow did not lie, the right vesting from the time of her husband’s death in 
the boy thereafter to be adopted by her. This theory of constructive pregnancy 
through a permission to adopt, and the fanciful analogy between it and real 
pregnancy did not meet with approbation of the court, which further observed, 
“The truth is, that the supposition of a positive and actual right vested in an 
embryo which may never come to a full existence, is one which must almost be 
rejected on the mere statement of it.” And it was held that the fact of an 
authority to adopt being possessed by a widow does not supersede and destroy her 
personal rights as widow, and that these rights continue in full force till an 
adoption is actually made. The following observations throw further light on 
the present question,—“It is true that a widow may, from the continuance of 
her life-interest, have interest opposed to her duty, which should lead her, if she 
has a permission from her husband, to adopt son without any delay which she 
canavoid. But there appears to be no power under the Hindu Law to compel 
a widow to adopt.” This decision was approved by the Privy Council in appeal.§ 


* Rakhmdbdi v. Rddhabds, 5 Bom. H. C., A. O. J., 181 ; Ramji v. Ghamau, I. L. B., 6 Bom., 
498, 
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* Ranee Kishemunea v. Raja Oodiount Singh, 3 Bengal Select Reports, p. 304 (228). 
* Bamundass Mookerjee v, Mussamut Tarinee, 7 Moore's I. A., p, 169. 
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There were several cases in which the question arose whether permission to 
adopt affected the rights of a widow in any way and whether she could be 
eompelled to adopt, and which were all decided in favour of the widow. ‘It has 
been held that no suit can be maintained for an order directing such widow to 
make an adoption,! and even when a person appoints an executor or à guardian 
directing him to see that his widow adopts a son who is to look to his estate, it 
has been held that such direction cannot deprive the widow of her rights as 
heiress to her husband, unless she is expressly deprived by a gift over in case 
of her refusal to adopt.* In the latest case? on this subject, the law is thus 
explained :— 

“In the judgment of the Sudder Court in Bamun Dass Mookerjee v. Mussa- 
mut Tarinee, in which their Lordships of the Privy Council expressed their 
entire concurrence, the Court observed that ‘There appears to be no power under 
Hindu law to compel a widow to adopt, though a case (in Macnaghten’s Prina- 
ples of Hindu Law, Vol. II, p. 247) has been referred to, where there is men- 
tion of an incompetency in a widow to succeed, if she neglect to make an adoption.’ 
It is true that ‘the question of any possible check on a widow who wilfully 
protracts or evades an adoption specially enjoined upon her by her husband,’ 
was not, on that occasion, before the Sadr Court or the Privy Council; and 
that all that was necessary to decide was, that ‘the power of a widow duly 
authorized to adopt, to claim her personal rights until she does adopt, is not 
affected by any consideration of what might be, the proper course if she could 
be proved to have violated any clear and positive legal obligation.’ We think, 
however, that the observations of the Sadr Court must be accepted as favour- 
ing the proposition that such a legal obligation cannot be created; and the 
remarks of Peacock, C. J., in Prasannomoyi Dassi v. Kadambini Dasi* are an 
authority for the view, that the widow’s refusal to comply with such a direction 
is no ground of forfeiture as regards her rights of inheritance. 

“We cannot, therefore, regard the language of the testator as having crea-. 
ted a trust which the widow is legally bound to carry out, she is at liberty to 
comply with her husband’s directions or hot as she pleases; and her omission 
or refusal to do so, is no bar to her rights of inheritance. Accordingly, the 
contingency for which the Will provides not having occurred, and there being no 
gift over, the testator must be regarded as intestate, and his widow as heiress- 
at-law entitled to succeed.” . 

It is worthy of remark that, although Hindu widows are not bound to adopt, 


2 Mussamut Pearee Dayee v Mussamut Hurbunsee Kooer, 19 W. R., 127. 

3 Dino Moyee Chowdhrain v. Mr. A. DÐ. O. Rehling, 2 W. R., 25 Misc. ; Sremutty D ° 
Moyee Dasee v Tarachurn Koondoo, 3 W. R., Miso. 7. . 

€ Uma Sunduri Dabee v. Sourobines Dabee, I. L. B., 7 Calo., 288; 9 C. L. B., 83. 

* $ B. L. R., O. J., 90. 
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and adoptions are opposed to their self-interest, as divesting their estates, yet 
they do generally carry out their husband’s intention. 

Adoption by a widow who is not a free agent, or is a minor.—It should, 
moreover, be observed that the adoption of a son, however beneficial it may be 
to the soul of the deceased husband, is not absolutely necessary for the spiritual 
benefit of the widow who may attain to heaven by practising religious austeri- 
ties, though destitute of male issue. An act of adoption by a widow, which she 
is not legally bound to perform, which is not conducive to her spiritual welfare, 
but which is highly detrimental to her temporal interests by causing divestment 
of her estate, must, in order to be legally binding on her, be shown to be done 
by her as a perfectly free agent. Where, therefore, an adoption by a young widow, 
whether an infant or not, is set up against her, and to defeat her rights, the 
court will expect clear evidence that at the time she adopted, she was fully in- 
formed of those rights, and of the effect of the act of adoption upon them; and 
if it find that coercion, fraud or cajolery was practised upon the widow to in- 
duce her to adopt, or that she was not a free agent, or that there has been 
suppression or concealment of facts from her, it will refuse to uphold the adop- 
tion.! . 

Regard being had to the above principles, it appears to be clear that an 
adoption by an infant widow, if not ab initio void, is voidablein law. I have 
already discussed at great length the question of adoption by a minor male. 
The reasons that have been assigned for upholding an adoption, or rather an 
authority to’ adopt, given by a minor male do not at all apply to an adoption by 

a female who is not in any way benefitted by the act, which again is prejudicial 
to her temporal interests. A Pundit, however, is supposed to have given his 
opinion® that the non-age of the widow is no obstacle to an adoption. But his 
answer appears to be irrelevant to the question put to him, and rests entirely 
upon his ipse dizit; he refers, no doubt in the usual fashion of Pundits, to 
certain authorities which, however, are absolutely silent upon the point. To hold 
that.an adoption, in which an infant widow is caused to take a part mechani-. 
cally, valid in law, would be legalizing a pious fraud; for it must virtually be 
the act of those under whose custody the infant widow may be placed, and who 
abuse the authority they possess over the widow by making her to adopt when 
she is incapable of understanding the effects of the act on her own rights, 
apprehending that she may refuse to do so, after attaining majority, being 
in*nenced more by her peraonal interests than by the pious duty of adopting a 
80 to her deceased husband. 


Baydbdi v. Bálá, 7 Bom. H.C. RB., Ap., I; Somasekhara Raja v. Subhadramaji, I. L. R., 
6] ~.,624; Ranganeya Kamma v. Alwar Setti, I. L. R., 13 Mad , 214. 
Lecture V, p. 207 et seq. 
' Macnaghten, 180. 
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A Bombay Sástrí gave his opinion that a widow while under puberty 
cannot adopt. The reason for the rule may be that she is incompetent 
to bring forth a son then, an adoption by a woman being supposed to be analo- 
gous to the production of a son. There is no authority in Hindu law support- 
ing that view, the origin of which may be attributed to the absurdity of the 
idea of a girl having a fictional son when she is naturally incapable of having a 
real son; and the Pundit probably thought that the lowest limit of age, pro- 
posed by him would be the reasonable one. 

No limit of time for adoption by widow.—There is no limitation of 
time within which an adoption is to be made by a widow,? she may act upon 
the authority given, by her husband, at any time when the estate is vested ia 
her.’ But it seems that there must be a limit of time within which an adoption 
is to be made by a widow authorized by her deceased husband who was a 
member of a joint family governed by the Mitákshará ; which I shall consider 
hereafter. 

Effect of widow’s unchastity and re-marriage on power to adopt — 
Unchastity of a woman is considered a very heinous offence, specially when it is 
followed by conception. Thus, Parásara who professes to lay down laws for the 
present age, declares,s—“ If a woman whose husband is dead or gone abroad, or 
who deserts her husband, conceives in adultery; that sinful and degraded 
woman shall be banished to a different country.” A woman’s want of chastity 
deprives her acts of all religious efficacy.® 

As an adoption must be accompanied with religious ceremonies, an unchaste 
woman cannot take part in them, and is therefore incompetent to adopt. It has 
accordingly been held that an unchaste woman pregnant in concubinage is in- 
competent to adopt. But after the sin is expiated by the performance of the 
prescribed penance, she can adopt.” It would seem that the sin may be re- 
moved by expiation, only when the unchastity is not followed by pregnancy. 

These cases were decided at a time when it was thought that unchastity 
of a widow divested her of the estate inherited by her from her husband. It 
is, however, now settled by the Privy Council, that subsequent unchastity is no 
cause for divesting a widow of the estate already vested in her® It has fur- 


1 Steele’s Law and Customs, p. 48. 

? Sir F. Macnaghten’s Considerations on Hindu Law, p. 157. 
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v. Bhimaji Raghunath, I. L. B., 9 Bom., 58. 

4 Parásara-Smriti, Ch. X, 80. 

$ Kerry Kolituni v. Moniram Kolita, 19 W. R., 867; 13 B. L. R. 14. 

6 Sayamalal Dutt v. Saudamini Dasi, 5 B. L. R. 362. 
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ther been held that no religious ceremony is necessary for a valid adoption 
amongst Sudras.! But it should be observed that whatever reason may be 
assigned for dispensing with religious ceremonies in a Sudra adoption, would 
also apply to an adoption made by a widow belonging to the twice-born classes ; 
since, according to the sages, the twice-born females hold the same position as 
Kudras, with respect to the performance of religious ceremonies.* I shall consider 
this question when I come to the formalities for adoption, and, allude to it here, 
for the purpose of showing that if unchastity of a widow be a disqualification 
for adoption, it would apply to all classes alike, without any distinction between 
the Sidras and the superior tribes. Considering, however, the present state of 
law as to the effect of a widow’s unchastity, there is no cogent reason against 
an adoption by an unchaste widow, for it would rather be an act of self-sacrifice 
on her part. 

Remarriage of a Hindu widow appears to render her incapable of adopting 
a son to her first husband, with whom her connection is completely severed on 
the happening of that event. For she can no longer be looked upon as the 
Hindu widow and the surviving half of her former husband. By her second 
marriage she must be transferred to the gofra of her second husband, become 
his sapinda, and become religiously united with him as one person. She loses 
her character of wife to the first husband, in which character alone she might 
adopt. 

Mitákshará School on adoption by widow with deceased husband’s 
assent.— Before proceeding to discuss a widow’s right of adoption in the other 
Schools it may be useful to observe that regard being had tothe general principles 
of law, accepted in different parts of Hindustan, Hindu law may be divided 
into two principal Schools, namely, the Mitékshar4 and the Dáyabhága School; 
aud the former, which prevails in every province of India except in Bengal pro- 
per, may, however, be, owing to peculiarities of detail, subdivided into five minor 
Schools, namely, the Mithila, the Benares, the Dravira, the Mahratta, and the 
Punjab School. The most prominent point of difference between the two 
principal Schools consists in the doctrine of survivorship admitted by the 
Mitékshar& School to operate on the joint family property, but completely 
ignored by the Dáyabhága School which lays down one uniform course of suc- 
cession in all cases. This fundamental difference in the two Schools affects the 
position of the widows and other widowed female heirs to a great extent, for 
they cannot lay any claim to the undivided coparcenary interest of their deceased 
husband or other relations respectively in the joint ancestral property, except a 
bare right to maintenance so long as they lead a life of pure conduct. The joint 


* Indromani Chowdhrain v. Behari Lal Mullik, I. L. B., 6 Calo, 770; L. B., 71. A., 84: 
6C. L. R., 183. 
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family being the normal condition of the Hindus, the adoption by widows of ite | 
members with the deceased husband’s assent, presents some difficulty : for, the 
undivided interest of the deceased husband passes from the moment of his death 
to the surviving male members of the family, and an adoption by his widow of 
a son to him by his assent alone, has the effect of divesting his estate from his 
coparceners in whom it was already vested ; in fact, it has the effect of an aliens- 
tion of the undivided coparcenary interest in favour of an adopted son who may 
be a perfect stranger, without the concurrence of the other members of the 
family,—which is not permitted by the Mitákshará School, although the modern 
development of law has engrafted certain modifications upon that doctrine in 
Madras and Bombay as regards alienations inter vivos for valuable consideration. 
In this side of India the law on the subject of alienation appears to be still the 
same as laid down in the Mitákshará, the only modification introduced, on equi- 
table grounds, being the compulsory sale of a coparcener’s undivided interest in 
execution of a decree for a debt legally recoverable from him, 

The adoption by a widow of a member of a joint family with the consent 
of the surviving members alone, appears to be consistent with the principles 
admitted by the Mitéksharé School, and is, as I have already told you, main- 
tained by the commentaries respected by that School. But, however, anomalous 
an adoption by a widow with her deceased husband’s assent may be, it is now 
recognized in all the minor schools of the Mitakshara, except in Mithila where 
a Dattaka adoption is not permitted to widows under any circumstances. 

The law of adoption by widows with their husband's authority is substan- 
tially the same as in Bengal. There can be no difference when the deceased 
husband was not a member of a joint or reunited family, for in that case his 
estate is vested in his widow and an adoption by her divests no estate but her 
own. A new point, however, arises for consideration when the deceased hus- 
band was a member of a joint family,—to which I shall presently draw your 
attention. 

Benares School—adoption by widows.—In the case of R4jah Haimun 
Chull Sing! which went up to the Privy Council from Zillah Etwah a Benares 
District, in which it was contended that an adoption by a widow with her 
husband’s kinsman’s consent was valid, the Judicial Committee held that an 
adoption by a widow after her husband’s death, without any authority from him 
was invalid. Their Lordships laid down that proposition in a guarded manner 
in these words:—‘‘ Without pretending to decide what is the law in other dis- 

tricts of India, their Lordships feel bound to say, that in this particular dist +, 
upon the authorities brought forward in this particular case they must o- 
nounce, that the law requires the direction of the husband in order to he 
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validity of an adoption.” This decision, however, has all along been accepted 
by the Courts in India, as declaratory of the law of the Benares School, and it 
would now be too late to contend otherwise, although there are Sanskrit autho- 
rities respected in that school, maintaining that a widow is competent to adopt 
- with the assent of the husband’s kinsmen. It is therefore settled that a widow 
- in this school may adopt only with the authority of her deceased husband, 

Limit of time for the exercise of authority when husband was a mem- 
ber of joint family.—It has already been observed that in Bengal there is no 
limit of time during which a widow may act upon the authority to adopt, nor can 
she exercise the power when her husband’s estate is vested in another person. If 
the latter rule were applicable to the Mitakshar& School, there could be no adop- 
tion by a widow of a member of a joint family under his authority; for as soon 
as he dies, his interest in the joint property becomes vested in the surviving 
members of the family. But it should be observed that the strict rule of vest- 
ing and divesting laid down in Bengal cases, is not applicable to a Mitaékshara 
joint family in which partial vesting and divesting must continually go on so 
long as the family retains its corporate character. For instance, suppose, a man 
is the only son of his father, on whose death he inherits the whole estate as 
his father’s heir; he is absolute master of the estate and is competent to deal 
with it according to his pleasure. But as soon as a son is born to him he ceases 
to be the sole owner, and his son becomes a joint owner with him, so that he 
becomes partially divested of the estate he had before the birth of his son. If 
another son be born, he also becomes a joint owner and the interest of his 
father is still more reduced. If again one of them dies, the interest of the 
survivors increase. Soa Mitakshara joint family resembles a corporation com- 
posed of the male members of the family in all of whom the family property is 
jointly vested. No definite share can be predicated of a particular member 
during their jointness. Whoever becomes a member of the family corporation 
by birth or adoption becomes entitled in that character to an interest in the 
family property, and as soon as he loses that character by death or adoption 
into a different family his connection with the family and its property ceases. 
Hence it is perfectly consistent with this character of corporate ownership of 
family property that a son adopted by a deceased member’s widow who is a 
subordinate member of the family, should in the character of a male member 
of the family into which he is adopted, be entitled to its property. Therefore it 
would appear that so long as the whole family or that branch of the family to 
which the widow’s husband belonged remains joint, there is no bar to the 
widow’s exercising the power of adoption, given by her husband. 

But it would seem that the power of adoption cannot be exercised after a 
partition of the family property takes place in such a manner that her husband 
if alive would have been entitled to a separate share. For in such a case, the 
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corporate character of the family is extinguished and the property becomes vested 
in the individual members of the family according to their shares, and they may 
severally alienate their shares independently of each other. A son adopted bys 
widow after partition cannot claim to have any share, for his adoptive father 
had no definite share at the time of his death, to which he might lay a claim. 
And to re-open the partition for giving a share to the adopted son would lead to 
great difficulties, for one of the co-sharers might alienate his share to a pur 
chaser for valuable consideration without notice. Therefore following the ans 
logy of the principle enunciated by the Privy Council in Bhoobun Moyee’s case 
it may be affirmed that the power granted by a member of a Mitakshara joint 
family, to his widow to adopt becomes incapable of execution and is at an end 
after partition. But the point is not free from difficulty ; for in a Madras case? 
in which an impartible ráj was held by the eldest of two brothers constituting a 
joint family and the eldest brother died without leaving male issue but giving 
an authority of adoption to his widow, whereupon the raj devolved on the 
younger brother by survivorship to the exclusion of the widow who subsequently 
adopted .a son,—the Privy Conncil held that the adopted son was entitled to the 
ráj by divesting his uncle by adoption. Although this ruling may seem to be 
somewhat in conflict with the principle laid down in Bhoobun Moyee’s case, yet 
it is distinguishable from that case upon the ground that the strict principle of 
vesting and divesting is not applicable to the property of a Mitdéksharé joint 
family, to which right accrues by birth, which passes by survivorship, and which 
is not subject to the rules of inheritance. The rule deduced by Mr. Mayne 
from the above two cases is, that an adoption not only divests the estate of the 
adopting widow but also of one who takes before the widow, provided he would 
take after the son. This would be introducing an arbitrary distinction without 
any real difference in principle. 

Adoption with husband’s kinsmen’s assent in Madras, Bombay and 
the Punjab.—It has already been remarked that in Madras, Bombay and the 
Punjab* provinces, a widow can adopt a son either with an express authority 
from the husband or with the assent of her husband’s kinsmen when she was 
not authorized by her husband in that behalf. I have already told you that 
the commentators that maintain this doctrine put it upon the guardianship 
theory. The legal guardians of married women are their husband, son, and 
husband’s kinsmen ; therefore the son, and in his default, the kinsmen are the 
guardians of Hindu widows. 


1 Moore’s I. A., 279; 3 W. R., P. C., 15. 

2 Sri Virada Pratapa Ragunada Deo v. Sri Brojo Kishore Patta Deo, 1. L. R. 1 Mad. }3 
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Upon this principle there is no incongruity in an authority given by a son 
to his mother to adopt a son to his father. Let us take the instance of an adult 
son who is either unmarried, or though married, has neither wife nor male issue, 
directing his mother to adopt when he lies on his sickbed and is hopeless of life. 
The son is the legal guardian of his widowed mother, in preference to all other 
relations, and therefore his assent is as much effectual as that of a remoter kins- 
man. There is one case! in which a man in his last moment expressed a wish 
that his mother should adopt his nephew as his heir, and died leaving a widow 
aged five; the Pundit gave his opinion that the mother was competent to adopt, 
having her son’s direction for the purpose. Of course the adoption would be 
invalid according to the present state of law, the estate of the son being vested 
in his widow, his mother would be incapable of adopting a son. But the 
Pundit’s opinion illustrates the principle of guardianship. 

What kinsman’s assent is sufficient ?—The Hindu commentators, while 
laying down that the assent of kinsmen is sufficient to authorize a widow to 
adopt, do not enter into any details as to whether the assent of all the kinsmen 
or of the majority is necessary; or whether there is any rule of priority based 
upon proximity of relationship or upon nearness as regards jointness or as re- 
gards reversionary interest in the husband’s estate, so as to determine any 
particular individual or individuals whose assent is essential and sufficient ; or 
whether the consent of any one kinsman is requisite? Some of them, however, 
do mention the name of the father-in-law as the person whose consent would be 
sufficient. 

The answer to these questions is to be sought in the decisions of Courts. 
The first case which throws considerable light on the subject is the Ramnad 
case in which the Judicial Committee deal with the question, By whose assent 
the defect of the husband’s authority must be supplied? The following obser- 
vations bear upon the point under consideration :— 

“It must, however, be admitted that the doctrine is stated in the old trea- 
tises, even by Mr. Colebrooke, with a degree of vagueness that may occasion 
considerable difficulties and inconveniences in its practical application. The 
` question, who are the kinsmen whose assent will supply the want of positive 
authority from the deceased husband, is the first to suggest itself. Where the 
husband’s family is in the normal condition of a Hindu family, i. e., undivi- 
ded, that question is of comparatively easy solution. In such a case, the 
Y ow, under the law of all the schools which admit this disputed power of 
a tion, takes no interest in her husband’s share of the joint estate, except a 
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right to maintenance. And though the father of the husband, if alive, might, 
as the head of the family and the natural guardian of the widow, be competent 
by his sole assent to authorise an adoption by her, yet, if there be no father, 
the assent of all the brothers, who, in default of adoption, would take the 
husband’s share, would probably be required, since it would be unjust to allow 
the widow to defeat their interest by introducing a new coparcener against 
their will. Where, however, as in the present case, the widow has taken by 
inheritance the separate estate of her husband, there is greater difficulty in lay- 
ing down a rule. The power to adopt, when not actually given by the husband, 
can only be exercised when a foundation is laid for it in the otherwise neglected 
observance of religious duty, as understood by Hindus. Their Lordships do 
not think there is any ground for saying that the consent of every kinsman, 
however remote, is essential. The assent of kinsmen seems to be required by 
reason of the presumed incapacity of women for independence, rather than the 
necessity of procuring the consent of all those whose possible and reversionary 
interest in the estate would be defeated by the adoption. In such a case, there- 
fore, their Lordships think that the consent of the father-in-law, to whom the 
law points as the natural guardian and ‘ venerable protector’ of the widow, 

would be sufficient. It is not easy to lay down an inflexible rule for the case 

in which no father-in-law is in existence. Every such case must depend on the 
circumstances of the family. All that can be said is, that there should be such 

evidence of the assent of kinsmen as suffices to show that the act is done by the 

widow in the proper and bond fide performance of a religious duty, and neither 

capriciously, nor from a corrupt motive. In this case no issue raises the ques- 

tion that the consents were purchased, and not bond fide obtained. The rights 

of an adopted son are not prejudiced by any unauthorised alienation by the 

widow which precedes the adoption which she makes; and though gifts impro- 

perly made to procure assent might be powerful evidence to show no adoption 

needed, they do not in themselves go to the root of the legality of an adop- 

tion.” 

The particular kinsmen whose consent will be sufficient under particular 
circumstances are indicated by their Lordships, although that question did not 
arise in this case in which the adoption was made with the assent of the 
majority of the kindred. It should be noticed that the father-in-law if alive, 
is undoubtedly the person whose consent would be necessary and sufficient. 

Consent of members of joint family.— When the deceased husbar4 of 
the widow desirous to adopt was a member of a joint family, the requ 
authority must be sought within the family; for in the first place, the survi' 
members are naturally her legal guardians to whom she looks for her mai 
nance; and in the second place, the effect of an adoption by the widow is 
introduction of a new member in the family, and of a co-sharer of its est 
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hence it is reasonable that she should be guided by their advico, and not by 
that of divided sapindas or kinsmen. 

This point arose for decision in a case before the Travancore Court, in 
which a widow adopted a son without the consent of the surviving undivided 
brethren of her husband, but with the assent of his divided kinsmen. Follow- 
ing the observations of the Judicial Committee in the Ramnad case, that Court 
held the authorisation to be insufficient. This view was approved by the Privy 
Conncil in the Chinna Kimedy case in which the facts were as follows:—A 
person holding an impartible zemindari died leaving a widow and an undivided 
brother, in whom the zemindari vested ; the widow adopted the son of a distant 
and divided kinsman of her husband without the consent of the undivided 
brother. In the litigation that arose the validity of the adoption was sought 
to be maintained upon two grounds: Ist, a written authority from the husband, 
2nd, the sufficiency of the assent of the distant divided kinsman, implied by the 
act of giving his son in adoption. The Madras High Court did not come to 
any definite finding as to the genuineness of the written authority, but held 
the adoption to be valid upon the ground that the assent of one Sapinda was 
sufficient, independently of the consideration whether he was near or distant, divi- 
ded or undivided. This conclusion was founded upon the supposed analogy 
between the ancient obsolete practice of appointment of widows to raise issue 
by carnal intercourse, and the modern usage of adoption with the assent of 
husband’s kinsmen. 

On appeal the Privy Council upheld the adoption upon the ground that the 
written authority was proved. But in order to prevent misconception of the 
subject their Lordships dissented from the view expressed by the High Court of 
Madras, thus! :— 

“Positive authority, then, does not do more than establish that, according 
to the law of Madras, which in this respect is something intermediate between 
the stricter law of Bengal and the wider law of Bombay, a widow, not having 
her husband's permission, may adopt a son to him, if duly authorised by his 
kindred. If it were. necessary, which in this case it is not, to decide the point, 
their Lordships would be unwilling to dissent from the principle recognised in 
the Travancore case, vis., that the requisite authority is, in the case of an un- ` 
divided family, to be sought within that family. The joint and undivided. 
family is the normal condition of Hindu society. An undivided Hindu family is 
ordinarily joint not only in estate, but in food and worship; therefore not only all 

1e concerns of the joint property, but whatever relates to their commensality and 
„eir religious duties and observances, must be regulated by its members or by 


3 Bri Virada Pratapa Ragunada Deo v. Bri Brojo Kishore Patta Deo, 1. L. R 1 Mad. 69; 
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the manager to whom they have expressly or by implication delegated the task 
of regulation. The Hindu wife upon her marriage passes into, and becomes a 
member of, that family. It is upon that family that, as a widow, she has her 
claim for maintenance. It is in that family that, in the strict contemplation of 
law, she ought to reside. It isin the members of that family that she must 
presumably find such councillors and protectors as the law makes requisite for 
her. These seem to be strong reasons against the conclusion that, for such a 
purpose as that now under consideration, she can at her will travel out of that 
undivided family, and obtain the authorisation required, from a separated and 
remote kinsman of her husband. 

“Mr. Justice Holloway, however, not directly determining anything ad- 
versely to the principle affirmed in the Travancore case, distinguishes the 
present on the ground that, although the family must be taken to be undivided, 
the particular property is to be held in severalty and not in coparcenary. It 
is not necessary for the determination of this appeal that their Lordships should 
decide whether this distinction can be supported, and they abstain from doing 
so. They may, however, observe that a distinction which is founded on the 
nature of property seems to belong to the law of property, and to militate 
against the principle which Mr. Justice Holloway has himself strenuously in- 
sisted upon elsewhere, viz., that the validity of an adoption is to be determined 
by spiritual rather than temporal considerations ; that the substitution of a son 
of the deceased for spiritual reasons is the essence of the thing, and the conse- 
quent devolution of property a mere accessory to it. 

“Their Lordships desire further to observe, that, even if the distinction 
suggested were adopted, it would be necessary, in order to maintain the present 
adoption as one duly made without the permission of the husband, to go the 
full length of ruling that the assent of one separated and distant sapinda (and 
that the natural father of the child taken in adoption) is an authority sufficient 
to validate the act. 

“ Mr. Justice Holloway, indeed, in one place treats Raghunada as an assent- 
ing party to the exercise of the power to adopt, though not to the particular 
adoption. 

“ Their Lordships, however, are of opinion that even this general assent is 
not established by E. E., or by the other evidence in the cause, The parol 
testimony on this point is untrustworthy ; and E. E., taking it at its highest, is 
consistent with the supposition that Raghunada then intended only to provide 
for the contingency of the Mahadevi’s establishing the authority to adopt, whi 
she said she had derived from her husband, and exercising it in favour of h 
son. It must therefore, be taken that the only Sapinda of Adikanda, who: 
shown to have assented to this adoption, is the Rajah of Peddakimidy, tt 
father of the adopted child; and their Lordships have already intimated thet 


E — — — ——— — — — = 


WHOSE CONSENT NECESSARY WHEN HUSBAND SEPARATED. 259 


grave doubts whether such assent, would, in any case, have constituted a suffi- 
cient authority.” 

It is settled by this decision that where the deceased husband left undivid- 
ed coparceners, their consent is necessary. The next question that arises is, 
whether the consent of all the members is necessary, or whether that of the 
majority or of a particular individual is sufficient? We have already seen that 
in the Ramnad case it is intimated that the father of the husband may, as the 
head of the family and the natural guardian of the widow, be competent by his 
sole assent to authorise adoption by her; but if there be no father, the consent 
of all the brothers, who would, in default of adoption, take the husband's un- 
divided coparcenary interest, would probably be required. Following this 
reasoning it appears that when a joint family consists of several branches, the 
consent of the members of that branch to which the husband belonged would be 
necessary, for an adoption by the widow would defeat their right. Perhaps the 
consent of the managing member who is not influenced by any improper motive, 
may be sufficient. 

Whose consent when husband separate ?—It has already been seen 
that when the husband was separate, the consent of the majority of the sapindas 
including the nearest is sufficient. It would appear that the consent of the 
presumptive reversionary heir must be taken. The principle upon which the 
Judicial Committee base their conclusion that the consent of a divided kinsman 
is not sufficient without the consent of an undivided kinsman, may, to a great 
extent, support the proposition that the person whose interest would presumably 
be defeated by adoption is the kinsman whose consent is requisite. The Madras 

High Court, however, does not assent to it on the ground that the validity of 
adoption should be determined by spiritual rather than temporal considerations, 
and that the substitution of a son of the deceased for spiritaal reasons is the 
essence of the thing, and the consequent devolution of property a mere acccssory 
to it. But you should bear in mind what I have already told you, namely, that 
an adoption is more a temporal than a spiritual institution, there being no 
spiritual reason for adoption if the deceased left a fraternal nephew. And it must 
not be forgotten that the requisites of a valid adoption are all temporal, there- 
fore the spiritual considerations should not be allowed to influence the judgment 
regarding the secular essentials of a valid adoption. Some light is thrown on 
the point by the decisions relating to alienation by widows with the assent of 
the next heir. The Bengal view of the law is that an alienation with the con- 
sent of the presumptive reversionary heir passes an absolute estate to the 
alienee. 

When two kinsmen are of the same degree, the consent of one of them, bona 
Jide given, was held sufficient when the other withheld his assent to the particular 

adoption from an interested and improper motive, for he was willing to give his 
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own son in adoption, from whieh his general consent to adoption could very well 
be inferred.! 

Effect of improper motive on the part of the adopting widow or the 
assenting kinsman.—The motive of the widow and the assenting kinsman may 
also be taken into consideration in orderto see whether the act is done for religious 
purposes. In the Ramnad case, the Privy Council observe :—“ All that can be 
said is, that there should be such evidence of the assent of kinsmen as suffices 
to show that the act is done by the widow in the proper and bond fide perform- 
ance of a religious duty, and neither capriciously nor from a corrupt motive.” 
It should be noticed that what the Judicial Committee intended to lay down in 
this passage is that the motive of the assenting kinsman may be scrutinized for 
the purpose of determining whether the widow was actuated by any improper or 
corrupt motive. Apart from that, the mere circumstance that a widow by an 
ante-adoption agreement with the natural father intended to retain certain 
interest in her husband’s estate in derogation of the adopted son’s righte does 
not constitute a corrupt motive such as would invalidate an adoption. The 
following observations of the Privy Council? clear the point from obscurity :— 

“This being so, is there any ground for the application which the High 
Court has made of a particular passage in the judgment in the Ramnad case. 
The passage in question perhaps is not so clear as it might have been made. 
The Committee, however, was dealing with the nature of the authority of 
the kinsmen that was required. After dealing with the vexata qucstio which 
does not arise in this case, whether such an adoption can be made with the 
assent of one or more sapindas in the case of joint family property, they pro- 
ceeded to consider what assent would be sufficient in the case of separate 
property; and after stating that the authority of the father-in-law would probably 
be sufficient, they said :— 

‘It is not easy to lay down an inflexible rule for the case in which no 
father-in-law is in existence. Every such case must depend upon the circum- 
stances of the family. All that can be said is, that there should be such 
evidence,’ not, be it observed, of the widow’s motives but ‘of the assent of 
kinsmen, as suffices to show that the act is done by the widow in the proper and 
bond fide performance of a religious duty, and neither capriciously nor from & 
corrupt motive. In this case no issue raises the question that the consents wer 
purchased and not bond fide attained.” | 

“Their Lordships think it would be very dangerous to introduce into thè | 
consideration of these cases of adoption nice questions as to the particular mo- 


à Parasara Bhattar v. Rungaraja Bhattar, I. L. R., 2 Mad., 202. 
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tives operating on the mind of the widow, and that all which this Committee in 
the former case intended to lay down was, that there should be such proof of 
assent on the part of the sapindas as should be sufficient to support the inference 
that the adoption was made by the widow, not from capricious or corrupt 
motives, or in order to defeat the interest of this or that sapinda, but upon a 
fair consideration, by what may be called a family council, of the expediency of 
substituting an heir by adoption to the deceased husband. If that be so, there 
seems to be every reason to suppose that in the present case there was such a 
consideration, both on the part of the widow and on the part of the sapindas ; 
and their Lordships think that in such a case it must be presumed that 
she acted from the proper motives which ought to actuate a Hindu female, 
and that at all events, such presumption should be made until the contrary is 
shown.” 

The motive of the assenting kinsman who holds a fiduciary character 
should be particularly taken into consideration, both for the purpose of seeing 
whether there was any corrupt motive on the part of the widow, as well as for 
determining the sufficiency of the assent given by him. Accordingly it has been 
held by the Privy Council in another case! that the assent of the managing 
member was insufficient and not binding on the other members, inasmuch as in 
giving it he was influenced by undue considerations. 

Assent implies exercise of discretion.—The consequences of an adoption 
by a widow are adverse to the interests of the kinsmen whose assent is requisite, 
it is therefore proper that they should have an opportunity given them to 
exercise their discretion whether to give or withhold their assent. An assent 
given under a misapprehension would not be legally sufficient. In the Chinna- 
Kimedy case? already referred to, there is the following observation relating to 
the exercise of discretion by the sapinda before giving a valid assent :— 

“In the present case there is an additional reason against the sufficiency of 
such an assent. It is admitted on all hands that an authorisation by some kins- 
man of the husband is required. To authorise an act implies the exercise of 
some discretion whether the act ought or ought not to be done. In the present 
case there is no trace of such an exercise of discretion. All we know is, that 
the Mahadevi, representing herself as having the written permission of her 
husband to adopt asked the Rajah of Peddakimidy to give her a son in adoption, 
and succeeded in getting one. There is nothing to show that the Rajah ever 
supposed that he was giving the authority to adopt which a widow, not having 

her husband’s permission would require.” 

Upon similar ground, an adoption by the widow of the son of the manag- 


* Ganesa Ratnamaiyar v. Gopala Ratnamatyar, I. L. R., 2 Mad., 270. 
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ing member of the family,! and of a sapinda® was set aside, as the mere gift of 
the son in adoption upon the footing of the existence of an authority from the 
husband, was not considered sufficient assent to validate the adoption, when the 
husband’s authority could not be established. 

The following observations of their Lordships on the character of adoptions 
by widows with kinsmen’s consent deserve careful study® :— 

“Their Lordships have deemed it right to make these remarks, though not 
essential to the determination of the present appeal, because this doctrine of the 
power of a widow, not having her husband’s express permission, to adopt a son 
to him, which, before the decision in the Ramnad case (1), had not assumed 
very definite proportions, has obviously an important bearing upon the law of 
property in the Presidency of Madras. It may be the duty of a Court of 
Justice, administering the Hindu law, to consider the religious duty of adopting 
a son as the essential foundation of the law of adoption, and the effect of an 
adoption upon the devolution of property as a mere legal consequence. But it 
is impossible not to see that there are grave social objections to making the 
succession of property, and, it may be, in the case of collateral succession, as in 
the present instance, the rights of parties in actual possession, dependent on 
the caprice of a woman, subject to all the pernicious influences which interested 
advisers are too apt in India to exert over women possessed of, or capable of 
exercising dominion over, property. It seems, therefore, to be the duty of the 
Courts to keep the power strictly within the limits which the law has assigned 
to it; and the propositions of Mr. Justice Holloway appear to their Lordships 
calculated unduly to enlarge those limits.” 

Effect of husband’s express or implied prohibition. —Although the 
doctrine of adoption by widows with kinsmen’s assent rests, according to the 
Hindu commentators, on the guardianship theory, yet kinsmen’s assent is now 
accepted as substitutive of that of the husband. Even in such a case an adop- 
tion is not to be supposed to be independent of the husband, but his authority 
is to be presumed if his kindred give their assent. According to this modern 
theory no adoption can take place with the assent of kinsmen if the husband 
did, in express terms or by necessary implication, prohibit an adoption by bis 
widow. The law on the subject has been explained by the Privy Council in the 


following passage* :— 
“ Again, it appears to their Lordships that, inasmuch as the authorities in 


1 Ganesa Ratnamatyar v. Gopala Ratnamatyar, I. L. R., 2 Mad., 270. 

8 Venkataluksmamma v. Norasayya, I. L. R., 8 Mad., 546. 

® Sri Virada Pratapa Raghunada Deo v. Sri Brojo Kishoro Patta Deo, I. L. B., 1 Mad., 69: 
L. B., 3. I. A., 154; 26 W. B., 291. 

* Collector of Madura v. Muttu Ramalinga Satthuputty, 12 Moore’s I. A., 375 ; 1 B. L. B., 
P. C., 1; 10 W. B., P. C., 17. 





EFFECT OF HUSBAND'S EXPRESS OR IMPLIED PROHIBITION. 263 


favour of the widow’s power to adopt with the assent of her husband’s kinsmen 
proceed in a great measure upon the assumption that his assent to this meritori- 


_ ous act is to be implied wherever he has not forbidden it, so the power cannot 


be inferred when a prohibition by the husband either has been directly express- 
ed by him, or can be reasonably deduced from his disposition of his property, or 
the existence of a direct line competent to the full performance of religious 
duties, or from other circumstances of his family, which afford no plea for a 
supersession of heirs, on the ground of religious obligation to adopt a son in 
order to complete, or fulfil, defective religious rites.” 

From the above observation it follows that where there is such a clear dis- 


position of property by the husband, as would preclude thé son adopted from 
' claiming the estate left by him, a prohibition may be deduced by implication. 
_ But even then it will not preclude an adoption if there be a failure of the dis- 
. position. Thus in the same case their Lordships observe,— 


“It has been argued, however, that even if this adoption could have been 
regular had Ramasamy died childless and intestate, his arzi relating to the 


, management and descent of the zemindary contains an indication of his intention 


that his daughters and their descendants should be his successors and representa- 
tives, which ought to be taken to imply a virtual prohibition of the act of adop- 


_ tion by his widow: Their Lordships cannot accede to this argument. Rama- 


samy, no doubt, intended to be represented by his daughters’ line, should that 
line continue. But he made no express provision for its failure, and the same 
reasons which justify a presumption of authority to adopt in the absence of 
express permission are powerful to exclade a presumptive prohibition to adopt, 
when on a new and unforeseen occasion the religious duty arises. His widow 
has not claimed a power to adopt, except on the happening of the contingency 
for which her husband omitted to provide. And her power so limited, not 
having been qualified by his disposition, must be determined by the general 
law.” 

It has, however, been held! that the fact that a son was left behind by the 
husband at the time of his death will not operate as a prohibition to adopt. In 
this respect an adoption with the assent of the husband's kinsmen is just on the 
same footing as an adoption with an authority from the husband. And as a 
husband may authorize his widow to take a son in adoption in the event of the 
death of a natural born son dying without leaving a widow or male issue, so as 
to enable her to adopt on the happening of that event, so under the same circum- 
stances the kinsmen are competent to authorise her to adopt a son. In fact, a 
widow without any permission from her husband may, if duly authorized by his 
kinsmen, adopt a son to him in every case in which such an adoption would be 
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valid if made by her under a written authority from her husband. Accordingly, 
a second adoption with kinsmen’s assent would be valid, if the son first adopted 
with an express authority from the husband, dies under age and unmarried.! 

Competition between mother-in-law and daughter-in-law.— When 
there is a competition between a mother-in-law and a daughter-in-law for adop- 
tion with the assent of the sapindas, she, in whom the family estate is vested, 
would be entitled to adopt. For, according to the principle laid down in Bhoo- 
bun Moyee’s case and followed in other cases, as I have already told yon, if the 
estate is vested in the daughter-in-law, the mother-in-law cannot adopt. But 
if the ancestral estate be vested in the mother-in-law by reason of the son pre- 
deceasing the father, then it would appear that both the mother-in-law and the 
daughter-in-law are competent to adopt. What has been laid down is, that 
the adoptive father’s estate must be vested in the adopting widow, in order that 
an adoption made by her, may be valid. If the daughter-in-law adopts first, 
then the mother-in-law cannot make an adoption during the life of the son 
adopted by the daughter-in-law, for the father-in-law cannot, under that circum- 
stance, be considered as destitute of male issue, there being that grandson 
by adoption in existence. But if the mother-in-law adopts first, then the 
daughter-in-law cannot be precluded thereby from making an adoption for the 
spiritual benefit of her husband who would not be benefitted by his mother's 
adoption. This distinction would apply to all similar cases in all the schools. 

Bombay school and adoption without any authority—The law of 
adoption by the widow is the widest in Bombay. There, a widow may adopt (1) 
either with the express authority of the husband, (2) or with the assent of the 
husband’s coparceners when he was undivided, or (3) when he was separate 
and his estate is vested in her, she may adopt wenn any authority either from 
the husband or from his kinsmen.* 

As regards the rules relating to adoption by the express assent of the hus- 
band, they are substantially the same as in Bengal with this difference that the 
strict rule of construction whereby the terms of an authority cannot be varied or 
extended in Bengal is not applicable in the Mahratta country where not only there 
isno presumption against authority, as in the Bengal provinces, but where the 
contrary presumption prevails, namely, the presumption of implied assent in the 
absence of express prohibition. In Bengal an adoption by a widow will fail in the 
absence of express authorisation, whereas in Bombay the husband’s authority 
may be replaced by the substituted assent of his coparceners when he was joint, 
and may be presumed, when he was separate. 

The adoption with the consent of the kinsmen stands on the same footin 8 
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in Madras, with this difference that in Bombay such assent being necessary only 
when the husband was a member of a joint family, the verata questi, whose 
assent is sufficient when the husband was separate ? does not arise, the widow 
being competent to adopt without such assent. The rules enunciated in Madras 
cases in respect of the consent of kinsmen in so far as they relate to an adoption 
by the widow of an undivided Hindu will apply to Bombay cases. 

The adoption by the widow of a separated Hindu without his authority is a 
peculiarity and requires especial treatment. 

You will bear in mind that when a person who was separated from his 
co-heirs or had no co-heir at all, dies without leaving male issue, his widow is his 
heiress and takes the entire estate left by him. The adoption of a son is not at 
all necessary for the widow's own spiritual benefit, however conducive the pos- 
session of a son may be to the spiritual welfare of her husband. An adoption 
of a son by a widow is prejudicial to her own temporal interests, as she becomes 
divested of her husband’s estate that vests in the adopted son from the moment 
of his adoption, while she is not personally a gainer in a spiritual point of 
view. A widow therefore that proceeds to adopt a son manifests at the same 
‘time a conscientious regard for the spiritual benefit of her husband, and a perfect 
disinterestedness by disregarding her personal rights of property, of which by 
her own voluntary act she divests herself. It is upon these grounds that the 
validity of an adoption without authority rests, provided it is made from a purely 
religious motive and not capriciously nor from corrupt motive. 

This peculiar development of law, probably owes its origin to the character 
of the interest which the female heirs taken in property inherited by them from 
males. There is no indication in any of the commentaries of the Mitékshar4 school 
that a female heir takes a lesser interest than a male heir. The Dáyabhága 
rules, however, have made a considerable inroad into the Mitékshar& school, and 

have rendered the position of women less favourable than it had stood under 
the authorities of that school. According to them the widow is entitled to take 
an absolute estate and there is no reason why she should not, regard being had 
to the circumstances under which she is entitled to inherit, as well as to the fact 
that a male heir, however distant, takes an absolute estate. The very cogent 
reason that exists in the Bengal school for restricting the estate of the female 
heirs has no application to the scheme of inheritance in the Mitákshará school, 
according to which the widow is excluded from inheritance when the husband 

8 a member of a joint family, and is entitled to succeed only if he was 
arate; whereas, according to the Bengal school she is entitled to inherit 
ther her husband was joint or separate. The fact of separation indicates 
t a man is more affectionately disposed to his wife and own family than to 
brethren from whom he separates; while jointness discloses that mutual har- 

y and attachment subsist between the brethren. This appears to be the real 
KK 
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foundation of the Mitáksará scheme of devolution of property. On the othe 
hand the Dayabhaga raises the position of sonless widows by giving them a 
limited right to their husband’s undivided share; for, a bare right to mainten- 
ance is likely to reduce their position to the level of the maid-servants of the 
family. Hence the reasons which justify the Dáyabhága rule for limitation of 
widow’s estate, do not apply to the inheritance of widows under the Mitakshara, 
who could be heirs only in the exceptional circumstance of their husband being 
separate, joint family being the normal condition of Hindu society. The 
Bombay High Court have taken a correct view of the Mitéksharé law, so far 
as regards the daughter’s rights in the property inherited from her father, but 
there is no reason for not applying the same doctrine to the widow and the 
other enumerated female heirs, excepting perhaps the fact that all the sapinda 
females have recently been recognized to be entitled to inherit, to whom that 
Court hesitate to give absolute estate. The division, by the Bombay High 
Court of the female heirs into two classes, namely, into those that enter into the 
gotra by marriage, and those that are born in the gotra but pass out of it by 
marriage, and the doctrine based upon it that the female heirs of the former 
class take an absolute estate and those of the latter a limited interest,'—are 
modern developments of law, not founded upon anything contained in the 
Sanskrit commentaries, except perhaps the forced construction of the well-known 
text of Kátyáyana in that way. This view has led to the anomaly that the 
mother falls in the less favoured class, whilst the sister takes an absolute esteta. 
The proper view to take on the subject according to the Mitákshará school seems 
to be, that all the female heirs take an absolute estate. As for the text of 
Katyayana, limiting the widow’s estate, it may very fairly be construed to refer 
to the widow of a member of a joint family, who is entitled to maintenance 
out of the undivided co-parcenary interest of her deceased husband in the family 
property. The text may be rendered,—“ Let the widow enjoy with moderation 
her husband’s estate ; the surplus left after her enjoyment, let her husband's 
undivided co-parceners take.’’® 

The adoption by the widow of a separated Hindu, does no doubt defeat the 
rights of the reversionary heir. But ifthe widow takes an absolute estate, the 
only objection that might arise to the capacity of a widow to adopt a son, 
vanishes. This, however, removes the objection when such adoption is viewed 
simply as a mode of transferring property or an appointment of an heir. 
But as adoption in Hindu law means more than that, and is the introduc 
tion of a stranger as a relation to all persons connected to her husband. 
herself, the power conceded to the widows is in reality a very grave 
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important one, at least according to the modern view of the adopted son’s 
rights of inheritance in the family into which he is adopted. Whatever may 
be the principle that underlies this exceptional privilege enjoyed by widows in 
Bombay to adopt a son independently of any authority from the husband, or of 
the assent of his kinsmen, it rests entirely on religious considerations, and the 
widow must be guided entirely by those rules of Hindu law regarding the choice 
of the boy to be selected, that have been declared to be of moral obligation in 
the case of an adoption by the husband to whom a greater discretion is allowed 
by law in respect of the selection of the boy. 

A widow therefore proceeding to adopt without wathority must strictly 
follow the rules of the Shasters and take the nephew of the husband, if 
available for adoption. But when he is not available, any other boy may be 
taken, 


LECTURE VII. 
WHO MAY GIVE, AND WHO MAY BE GIVEN, IN ADOPTION. 


Capacity to give in adoption—Rishi texts—Commentators—Mitdksharé—Vyavah4ra-Mays- 
kha—Vaijayanti—Dattaka-Miméns4é—Jagann4tha—Dattaka-Chandrika—Father’s power 
and mother’s assent—Gift by the mother—Distress—Parents only have power to give, 
they cannot delegate—Assent of the son—Assent of relatives—Assent of the King— 
An adopted son cannot be given in adoption—Gift of the first-born, or youngest, or one 
of two, or an only, son—Rishi texts on the same—Observations on them—Commentators— 
Mitéksharé —Vaijayanti—Dattaka-Mimfnsé—Nanda Pandita’s views—Dattaka-Chandriké 
—Dattaka-Nirnaya—Jagannatha—Oonclusion deducible from commentaries—Enuropesa 
authorities—Case-law relating to the first-born and one of two sons—Case-law on validity 
of adoption of an only son in Madras, N. W. Provinces and the Punjab—Adoption of an 
only son was valid in Bengal and Bombay down to 1868—Dvyamushyayana adoption of 
an only son—Since 1868 adoption of an only son invalid in Bengal—Tendency in the same 
direction in Bombay—Observations on this recent view of law — Adoption of an only son 
when co-existing with another son’s natural or adopted son or grandson—Adoption of one 
son by two or more persons. 


The capacity to give a son in adoption, appears to be a survival of the 
patria potestas of ancient law, according to which a man could exercise absolute 
dominion over the persons placed under his power, and which extended to his 
wives, children and their wives and descendants whom he could sell, give or 
punish in any way he pleased. The Hindu legislators, endeavoured, as we have 
already seen, to curtail this power by impressing a sacred character on the family 
relationship, and by prohibiting the sale of wives and children as being sinful. 
A sale or gift of a son, though much disapproved and forbidden in a religious 
point of view, was, however, permitted, if made for adoption, and at a tame of 
distress such as famine, and the power of making a sale or gift for that purpose, 
was reserved for the parents alone, whose natural love and affection form a suff- 
cient safeguard against an improper exercise of the same. Regard being had 
to the legal consequences of an adoption, the effect of which is to cut off all 
the natural ties with which a child is fastened to the affection of other persons, 
to sever in fact for ever his connection with his parents and all persons related 
through them, and to destroy every description of rights in the family of *‘s 
birth,—it is evident that the capacity to give, fraught with such serious le l 
incidents upon the prospects of the infant who is the subject of the gift, an’ 3 
incapable on account of the tenderness of his age to take care of his own 
terests, should be guarded in such a way as it may not be exercised except 

the benefit of the boy. The only redeeming feature of the instit-‘'-- ~ | 
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appears to be very harsh, if not cruel, to the boy, is, that looked from one point 
of view, it may be regarded as an advancement of the boy who becomes entitled 
to inherit the estate of the adopter. Considering the natural love and affection 
of the parents on whom the prospects of a child depend to a great extent, the 
power of giving away a son in adoption may safely be entrusted to them with- 
out any apprehension of its being exercised to the prejudice of the boy who is 
unable to exercise any discretion of his own in the matter. 

Rishi texts.—Accordingly Mann declares,—“ He is called a Datrima son 
whom his mother or father affectionately give (fqraTq in the dual number) 
as a son, being alike, and in a time of distress, confirming the gift with water.” 
You will observe that the dual number in the verb give would be grammatically 
incorrect, if you were to take the sentence as it is; hence this text is construed’ 
to intend three alternatives, namely, that “either the mother, or the father, or 
both the mother and the father, give.” . | 

Yajnavalkya describes an adopted son thus,’—“ A Dattaka son is one whom 
his mother or father gives.” 

Baudhéyana ordains,—“ He is called a Dattaka son who being given by his 
father and his mother or by either of the two, is received in the place of a child.’ 
Another passage attributed® to the same sage, declares,— Both parents alone 
have the power, for the connection to them is equal.” 

Vishnu declares, —“ The Dattaka son is the eighth, and he is his to whom 
he is given by both the mother and the father.’ 

Vasistha ordains—‘ The second is the Dattaka son, whom his mother and 
his father give.”7 

From these passages it appears that each parent has severally and indepen- 
dently of the other the power of making the gift of a son in adoption; but 
when both are alive and present their concurrence is necessary. 

But Vasishtha’ and Baudháyana? premise the ceremonies of adoption with 
the following passage which lays down a special rule curtailing the mother’s 
power of gift,—‘‘ A son produced from the virile seed and uterine blood is an 
effect whereof the mother and the father are the cause; the mother and the 
father, therefore, are competent to give, sell, or abandon him. But let not an 
only son be given or accepted, for he is to continue the line of the ancestors, 
But a woman shall neither give nor accept a son, except with the assent of her 
husband.” 

This passage raises two questions, namely, first, as to the relative power of 
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the father and the mother when both are alive, and second, as to the capacity of 
æ widowed mother to give a son in adoption. Let us see how the commentators 
have dealt with these questions, upon the above passages of law, bearing upon 
them. 

Commentators.—-But before considering the views of the commentators, 
it is necessary to observe that an adoption should be looked at from two differ- 
ent points of view, first, the ancient view according to which it was the transfer 
of patria potestas or paternal property over a child; and second, the modern 
view, namely, the severance of connection with the natural relations, and the 
cessation of the rights, duties and obligations both temporal and spiritual, spring- 
ing from relationship, and strengthening its ties, with which the ancient law 
has been modified and softened. According to the ancient usage, the father 
alone would undoubtedly have the right to transfer his dominion by gift, and 
the mother would have no such right. Bat the sages have, by recognizing the 
mother’s right to make a gift in adoption has given a different character to the 
institution; though her dependent position requires that she must not act in 
this matter, independently of her husband. On the other hand, the law as it 
stands at present does not at all recognize that kind of dominion which a father 
could formerly exercise over his children, and a gift in adoption must now be 
taken in a figurative sense, in the same way as the gift of a damsel in marriage 
is understood by some commentators. The principle upon which the father's 
right of gift, independently of the mother, was founded has ceased to exist; 
there is therefore no reason for supporting the position that a father may even 
at the present day, give a son in adoption without the consent‘and against the 
will of the mother, so as to sever the connection of the son with her and her 
relations. The commentators who were approaching towards the modern view, 
appear to take a middle course as will presently appear. 

In order to properly understand the subject, you must bear in mind three 
things :—first, the father’s patria potestas; second, the natural rights of both 
parents, according to which both of them have a joint interest in their child; 
third, the life-long state of pupilage of women. The first doctrine cannot nov 
be acted upon, the third also has ceased to be law, excepting the provision in 
the Court of Wards Act according to which females, as a general rule, are deemed 
to be disqualified for managing large estates, which may be regarded as a tradi- 
tional relic of the ancient law. 

Mitéksharé.—While explaining Y4jnavalkya’s definition! of a Dattak 
son, the Mitaksharé says, — He, who is given by his mother with her husba 's 
consent, while her husband is absent, (or incapable though present,) or (w > 
out his assent) after her husband’s decease, or who is given by his father, or y 
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both, being of the same class with the person to whom he is given, becomes his 
given son.” The words in parenthesis are the gloss of Bélambhatta. Then 
the author of the Mitdéksharé cites the above text of Manu and observes,—“ By 
specifying distress, it is intimated, that the son should not be given unless there 
be distress.1 
The author of the Viramitrodaya’ says, =“ He, whom the mother with her 
husband’s assent, or the father gives to another, becomes his adopted son,” and 
then quoting the text of Manna, observes, —“ By specifying ‘at a time of dis- 
tress,’ it is indicated that the giver incurs sin in the absence of distress: the 
mother and the father may give either separately or jointly.” 
Vyavahdara-Mayukha.—Referring to the above text of Manu, describing 
a Dattaka son, Nilakantha observes,’—“ From the particle ‘or’ (in the pas- 
sage “the mother or the father give”) it appears that in default of the mother 
the father alone may give; and in default of the father, the mother alone; but 
if both are in existence, then even both: this, Madana (says).” 
Vaijayanti—In his commentary on the Institutes of Vishnu, Nanda Pan- 
dita says as follows :—-The question, By whom is the gift to be made? is thus 
answered, “He again, is his (to whom) he is given by both the parents,” 4. e., 
the Dattaka son becomes his to whom he is given by both the father and the 
' mother, because Vasishtha ordains,—“ Both the mother and the father are 
competent to give &.” The mother alone is also competent to give with the 
assent of her husband, because it is ordained by the same sage that,— A woman 
shall neither give nor accept a son except with the assent of her husband.” 
Similarly, the father alone is competent to give, because Manu declares,—* The 
gon whom the mother or the father may give in distress &c.” 
Dattaka-Mimdnsé.—We have already seen that Nanda Pandita does not 
recognize the right of women to adopt: according to him a woman can only act 
ss an agent of her husband during his lifetime, and in such character may take 
a boy in adoption with his express permission; but a widow cannot adopt at all. 
As to a woman’s power of gift of her son in adoption, he argues in the same 
strain, but is compelled by the overwhelming authority of the sages, to make 
some concession in favour of females. He cites the following text of Saunaka,— 
“By one, having an only son, (eka-puitrena) the gift of a son should not be 
made; by one having many sons (bahu-puttrena) the gift of a son should anxiously 
be made; ”5 and he opens the subject of women’s power of making the gift of a 
80 in adoption by the following observation,“—“Since the masculine gender 
is ‘sed in the compound word ‘by one having many sons’ (bahu-puttrena) the 
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gift of a son, by a woman is prohibited”; and in support of this position he 
refers to the absence of independence in women, ordained by Vasishtha in the 
passage “Let not a woman either give or accept a son.” But he admits that 
a woman also is competent to give a son with the husband’s assent, because 


Vasishtha adds “except with the assent of her husband.”! He meets the argu- 


ment, based upon the texts of Manu and Yájnavalkya, that the father and the 
mother have equal right in this respect, by saying that what is predicated of 
the mother in these passages must be taken to be subject to the assent of her 
husband.? 

It should be remembered that while dealing with a woman’s power of adop- 
tion, Nanda Pandita maintains? upon the authority of that very text of Vasish- 
tha that a widow cannot adopt at all on account of the impossibility of the 
husband’s assent. The same argument would also apply to a widow's right to 
give. But he obviates it and maintains the right of widowed mothers to give 
their sons in adoption during a season of distress, upon the grounds, that the 
assent must be presumed inasmuch as there is a vedik instance indicating the 
legality of such gift, and that the right to give is independently and severally 
predicated of the father and of the mother, in many texts of the sages.* 

The author then propounds that the husband, singly even and independent 
of his wife, is competent to give a son; because, says he, in several passages of 
law the father is mentioned singly and unassociated with the mother; and he 
further assigns some fanciful reasons for supporting that position’ I may 
mention here that having regard to the context this proposition may be taken 
to refer to a widower. 

But he admits, referring to the passages of Manu, Baudhayana, Vasishths 
and Y4jnavalkya, that three positions are intended to be laid down :—first, the 
competency of both parents united, is the principal; second, that of the father 
alone independently of the mother, is the mediocre; and third, that of the 
mother, depending as it does on the assent of her husband, is the inferior alter- 
native.® 

In this connection should be taken into consideration the following 
observation made by Nanda Pandita while explaining, a part of Saunaka’s 
passage dealing with the ritual of adoption, which runs as follows :—‘ The 
giver, being capable of the gift, should give to him &c”;7 Nanda Pandita 
says,—‘‘The capacity to give, consists in having a plurality of sons, and in the 
assent of the wife. 
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This passage at any rate shows that if both the father and the mother are 
alive, then for the religious gift of a son, by the father, it is absolutely neces- 
sary that the mother’s assent should be taken. 

Jagannatha considers the gift of a son from two aspects of view, namely, 
the gift as transferring the dominion, and the gift for adoption. As regards 
the gift for adoption, he is of opinion that, if both the father and the mother 
are alive, they must join in making the gift; but if the wife is dead, the husband 
alone may make the gift, and if the husband is dead, the widow may make 
the gift if the deceased husband gave his assent.! But the learned author goes 
on to observe that the husband alone may make the gift of a son, without con- 


sulting his wife, so as to transfer the parental dominion; but his donation cannot 


annul the right of his wife over the son: a gift of a son by the father alone, 
cannot annul the right of the son’s mother; such a gift may generate the domi- 
nion of the donee over the son, but he cannot be the donee’s adopted son in 
the absence of the son’s mother’s consent, whose rights over the son cannot be 
annulled by the donation of her husband alone. The author is of opinion 
that the donee must take the assent of the boy’s mother to the gift, if he wishes 
to take the boy for adoption.* 

The Dattaka-Ohandriké does not enter into a detailed discussion of the 


_ relativo rights of the father and the mother to make the gift of a son in adop- 


è 


tion,—but the following observations are made with respect to the right of 
females to give their son in adoption.—“ But, by a woman, the gift may be 
made with her husband’s sanction, if he be alive; or even without it, if he be 
dead, or remotely absent, or retired from the world. Accordingly Vasishtha 
ordsins,—‘ Let not a woman, either give or receive a son, except with the assent 
of her husband.’ Now, if there be no prohibition even, there is assent; on 
account of the maxim,—‘ The intention of another is sanctioned, if not prohi- 
bited.’ Gift (by a woman) independently (of the husband) is laid down by 
Yajnavalkya,—‘He, whom his father or mother gives, is the Dattaka son,’ 
likewise (by Manu in describing the deserted son,5)—‘ Deserted by the father 
and the mother or by either of them.’ 

The father’s power and the assent of the mother.—The conclusion 
following from the above authorities, is, that when both the parents are alive 
their concurrence is necessary in the religious if not also in the legal point of view. 
When the father makes the gift, the assent of the mother may be presumed, at any 
rate, an active opposition on the part of the wife to her husband’s action cannot 
be expected, and is not found to have arisen in any case. The same reasons 
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which induce the father to make the gift of a son, would, together with her hus- | 
- band’s authority, sway the mother to acquiesce in her husband’s action. Hene - 
the absence of express assent of the mother cannot invalidate an adoption when | 
the father alone makes the gift, such assent may always be presumed. 

But the question assumes a different shape, if the mother does actively 
oppose the gift of her son, proposed or made by her husband alone, against her 
will. Under the present state of law, Hinda wives are not subject to ther 
husband’s control in the same degree, as we find them according to the strict 
rules of the Hindu law. Cases of disagreement between Hindu husbands and 
wives are not now unheard of, owing to the changes brought about by the dis- 
semination of Western ideas in Hindu society, in which the husbands may 
appear to be at fault. Suppose, a poor man marries a rich person’s daughter, 
and consents to live in his father-in-law’s house with his wife, as what is popu- 
larly named a Ghar-jamdi, or “a domesticated son-in-law” as he is sometimes 
facetiously called; he lives in that way for some years, gets some children, and 
subsequently falls into disagreement, leaves his father-in-law’s house, and 
actuated by sheer animosity negotiates for giving in adoption a son of his, 
against the will of his wife and the father-in-law who has all along been main- 
taining the man and his family, and who very dearly loves the particular child. 
Suppose again, that a husband of two wives, has only one son by one of them, 
and several sons by the other, and the former wife incurs his severe displeasure, 
and in consequence he proposes to deprive her of her only son by giving him 
away in adoption, against her will. Now, if there be active opposition by the 
mother, then the question arises, is the father permitted by the Hindu law to 
perpetrate the iniquity ? 

The question must be answered in the negative as well according to the 
principles of equity and justice, as according to the true construction of Hindu 
law. It should be borne in mind that the commentaries were composed when 
slavery which is recognized by Hindu law, wasin force; and that the Hindu law 
of personal status has to a certain extent been modified by the law abolishing 
slavery in India. A Hindu father can no longer claim to possess dominion over 
his children, which he could transfer to another person agreeably to the provi- 
sions of Hindu law. It should further be observed that the transfer of dominion, 
though it might confer upon the transferee full power over the person of the 

son and reduce him to the position of a slave, did not extinguish the son's 
natural relationship with the parents, nor cut off the religious ties with which 
he was connected with his ancestors. We have seen that all the comment. 1 
-agree in laying down the principal alternative to be the concurrence of h 
parents in making the gift when both are alive and present, but some think 
be absolutely necessary for a valid gift ; others may be taken to consider it reqr te 
in a religious point of view; while the rest, to regard it as simply desir e 
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But it should be remembered that the father’s right of giving a son, indepen- 
dently of that son’s mother, is rested by Jagannatha, on the ancient theory of 
his patria potestas. That learned author’s view, that the mother’s assent is 
absolutely necessary for the purpose of a valid gift in adoption, appears to be 
the most reasonable one, seeing that the effect of such gift is to sever the 
natural connection with the mother both for temporal and religious purposes. 
The Dattaka-Miméns4 appears to maintain that for religious purposes, the 
assent of the wife is requisite to enable the husband to make a gift of their 
son in adoption. The distinction which is founded on the nature of the father’s 
predominant right based upon the patria potestas seems to be now obsolete, and 
*‘ the validity of an adoption is determined by spiritual rather than tempo- 
ral considerations.”! The proper view to take, therefore, seems to be that 
the father alone is incompetent to give when the mother is opposed to it, 
and that such gift is not void but voidable only at the instance of the 
mother. 

It should be observed that there is no analogy between the adoption of a 
son by the husband alone, and the gift of a son by him, without the consent of 
the wife. A husband may have a son apart from one of his wives, and is also 
competent alone to adopt a son who is to continue his lineage and to take his 
inheritance. But the gift of a son affects the son’s mother, and has the effect 
of cutting off the ties between the mother and the son. The one is positively 
injurious, while the other is a perfectly harmless transaction, so far as the wife 
is concerned. 

The question has not as yet arisen in any case, but Mr. Mayne observes,— 
It is quite settled that the father alone has absolute authority to dispose of 
his son in adoption, even without the consent of his wife, though her consent 
is generally sought and obtained.”* The learned author’s conclusion is based 
upon what is stated on this subject in the commentaries, referred to above, and 
upon two cases which, though not bearing on the point, may justify an inference 
to that effect. In one case? it was held that tho husband alone may adopt 
without the consent of the wife. In the other* a widow adopted a son on an 
express agreement by the natural father of the boy, before she accepted him in 
adoption that she should remain entitled to her husband’s estate for her life, sub- 
ject to the boy’s maintenance and so forth; and the question was, whether the 
natural father’s agreement was binding upon the adopted son? The court held 
“746 it was, and in support of that view, made the following observation, 
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“ Besides, it is a fallacy to suppose that, for the purpose of giving in adoptics, | 
the power of a father is only co-extensive with the power of a guardian. In | 
the eye of Hindu Law, when a man gives his son in adoption, he would seem . 
to exercise a power, more like the power of an absolute proprietor than that of | 
a guardian.” This is quite true, but has not the law curtailed that power in 
all other respects? If that be so, then an adoption also cannot now be viewed 
in its old aspect. 

Gift by the mother.—The parental property in a child being common to 
both the father and the mother, the right of making gift of the child must vest 
in both, therefore one cannot give without the consent of the other. According’ | 
to the ancient law, however, the father had, in addition to the natural right, the 
patria potestas, and the mother’s status was similar to that of a minor wanting 
discretion; hence the father could exercise the right of gift independently of © 
the mother, who could not exercise such right unless her want of discretion were — 
supplied by the assent of her husband: this appears to be the substance of 
Vasishtha’s text. In any view of the law, the wife is competent to give her 
son in adoption, when her husband is alive and capable of giving his consent, 
only with his assent. 

But if the husband is dead or permanently absent or has renounced the world, 
or lost his reason, without giving his assent, then, according to the strict rule pro- 
pounded by Vasishtha, the wife would be incompetent to give her son in adoption. 
The condition of the husband’s assent, however, is not so strictly construed 
with respect to the gift, as with respect to the acceptance, of a son in adoption. 
The reason is obvious, for the power of giving her son in adoption which is an 
advancement of the child, may be safely entrusted to the mother who would be m- 
duced to part with her son only in distressed circumstances. The commentators 
concede this power, as we have already seen, because other sages recognize the 
independent right of the mother to give; and they explain away the necessity 
of the husband’s assent as propounded by Vasishtha, by saying that it may be 
presumed ; in fact they limit the operation of that text to the case when the 
husband is alive and present and is capable of giving his assent. But this must 
necessarily be the rule independent of that text when the child belongs to both 

parents who must therefore join in making the gift. It may be observed here 
that Vasishtha does, at first, recognize the equal capacity of both parents, 
and then adds the rule that a woman should not give except with her husband's 
assent. Now, according to the rule of construction adopted by Sanskrit com- 
mentators, the second rule may be taken as laid down either by way of exce, 2 
(THRE) or by way of recommendation (wwy-afHty); and the commenta 8 
who maintain the widowed mother’s power of giving a son without her! * 
band’s consent, take the latter view. It is now settled that if the husbar b8 
dead or permanently absent or incapable of giving bis consent, the wife sla is 
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competent to give her son without the husband’s express assent.! Accordingly 
it has been held that when the father is insane and unable to give his consent, 
the mother alone can give her son in adoption.* 

Although acceptance and gift in adoption by a woman are not placed on the 
same level, and the express permission of her husband is not considered neces- 
sary to validate a gift in adoption by a widow of their son, yet a woman is 
supposed to act even in giving as a delegate of her husband, and is held to be 
incompetent to give her son in adoption against the will of her deceased hus- 
band, expressed or implied, or gathered from the circumstances of the case.® 
Similarly, it is held that a mother cannot give her only son in adoption even 
as a Doydmushydyana without express authority previously obtained from her 
deceased husband,* as such gift would be injurious to the spiritual interests of 
her deceased husband.® 

It should be observed that the Dattaka-Mim4nsa and the Dattaka Chan- 
drika maintain the capacity of a widow to give her son in adoption, not so 
much upon the presumed assent of the husband, as upon her independent right 
to give, recognized by Mana and other sages. Jagannatha, however, maintains 
that the husband’s assent is absolutely necessary for a gift by the wife, and his 
authority is greatly respected by the Southern Schools. Accordingly the prin- 

ciple of the widow's dependence has: been invoked in Madras as a means of 
: controlling her power to give in adoption, and it was ruled that in the absence of 
express assent from the husband, a mother may give her younger son in adop- 
tion with the consent of his kinsmen.® 

Distress.—Manu’ and Kátyáyana ordain that ason should be given during 
a season of distress such as famine. This does not appear to be a rule of law, 
but a mere statement of what actually takes place in the usual course of things. 
Except when the giver and adopter are near relations, none but persons in needy 
and indigent circumstances are found disposed to part with their sons by giving 
them in adoption. It is universally admitted that a gift in adoption is perfectly 
valid though made otherwise than under pressure of want; the giver only be- 
, comes guilty of sin by reason of transgressing the above rule? By some, a 
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strained interpretation is put upor the expression “ during distress ” by making 
it refer to the adopter’s distress consisting in his want of male issue.! 

The injunction that the gift of a son is proper in a religious point of view 
when made during a season of distress, should be borne in mind to understand 
the character of some other rules which I shall discuss later on. Katyayans 
ordains,—‘ But during a season of distress, the gift or sale even, should be made 
(a) ; otherwise, he must not attempt the same: this is the injunction of holy 
institutes.”? Suppose that a widow with her only son has no means of subsis- 
tence, but a man is willing to take the son in adoption, and there is no other 
alternative for the boy than either death by starvation or gift in adoption, then 
is the Hindu law to be construed to prevent the widowed mother from giving 
the son in adoption ? 

Parents only have power to give, they cannot delegate it.— According 
to ancient law a man could exercise patria potestas not only over all his children 
but also over all his agnatic descendants ; and if gift in adoption were taken to 
be an act in the exercise of that power, then the paternal grandfather also 
could make a valid gift of his son’s son in adoption. Buta gift in adoption can 
no longer, as I have already told you, be viewed in that light: it must now be 
regarded simply as the transfer of parental interest in the son, which may be 
made only by the parents and no other. Accordingly it has been held that 
when the father is dead and the mother living, she is the only person who can 
give in adoption, the Hindu law does not authorize the paternal grandfather or 
any other person to give away a boy in adoption.’ 

In particular cases the advantages to the boy by the adoption may no doubt 
lead one to take a favourable view of the gift in adoption by the eldest brother 

who is represented in some passages of law as alike to the father, or by aay 
other near relation ; and accordingly in one case in Madras it was held that the 
consent of a brother, as representing his deceased father, to the adoption of his 
brother was sufficient, the consent of the mother who did not attend being pre 
sumed.* But this view was not taken in a similar Bengal case® in which the 
adoption was held to be invalid. Such power is liable to very great abuse, aud 
the above ruling is not approved.® 

A gift in adoption to be valid in law, therefore, must be made only by the 
natural father or mother of the son given, or by them both conjointly. They 
cannot jointly or severally delegate that authority to another person, so as to 


1 Dat. Mim. 4, 21; Kullaka’s gloss on Mann IX, 168. 

* Dat. Mim. 4, 19. 

® Cellector of Surat v. Dhirsingjs Waghbaji, 10 Bom. H. C. R., 235. 

* Virapermal Pillay v. Narrain Pillay, 1 Strange’s Reports, 91. 

$ Mt. Taramonee Dibia v. Dev Narayun Rat, 3 Bengal Sel. Rep , 516 (387.) 
6 Muttasawmy Naidu v. Lutchmeedevamma, Mad. Ñ. D. A. B, 1852, p. 96. 


| A — — — A — —~ 


— _ — 


PARENTS ONLY HAVE POWER, CANNOT. DELEGATE. 279 


validate a gift by him after they are both deceased. Hence, a gift in adoption 
by the brother of the adopted after the decease of his father and mother, though 
made with the previous assent of his father, was held to be invalid.) Gift in 
adoption is attended with such serious consequences on the prospects of the boy 
given, that the power cannot be safely entrusted to any other than the parents. 
And as no gift is complete until the thing be actually delivered, the discretion 
which the parents alone may exercise in the matter can be evidenced only by the 
actual gift; the previous expression of consent is merely a promise to give 
which is liable to be revoked at any time, and is quite ineffectual in law.® 
Hence the law declines to sanction the delegation of the power by the parents to 
another person to be exercised after their death. 

It should be observed that all that the law requires is that the secular act 
of gift should be completed by the father or mother, but the physical act of 
giving the child in the religious ceremony of adoption may be vicariously per- 
formed by a delegate. Accordingly when the father died after making the gift, 
and the ceremonial giving was done by a brother of the adoptee, the adoption was 
held to be valid. So also where a mother allowed her son to be adopted, but did 
not herself attend at the adoption ceremonies to give him in adoption, but com- 
_ Inissioned her uncle to give the boy on her behalf, it was held that the adoption 
. Was not on that account invalid.* 

Assent of the son.—There are some texts from which it may be argued 
`- that the assent of the son given is necessary for a valid gift in adoption; thus 
_ Kátyáyana ordains,—" A wife, or a son, or the whole of a man’s estate, shall not 
bo given away or sold without the assent of the persons interested; he must 
keep them himself: but in extreme necessity, he may give or sell them; other- 
wise, he must attempt no such thing; this has been settled in codes of law.’ 
But as sons are given in adoption when infants and incapable of giving or with- 
holding assent, and as adoptions are always beneficial to the adoptee, the question 
as to the validity of adoption being affected by want of the son’s consent has never 
been raised nor is likely to arise. Besides, when the unrestricted power of 
parents to give in adoption is recognized by all the other sages, the rule pro- 
pounded by Kátyáyana should properly be construed to be one of moral obliga- 
tion only. But if the boy is sufficiently old to have intelligence and a will of 
his own, and is opposed to his severance from his natural family, then it 
is not likely that the adopter would be disposed to adopt him, and it is doubtful 
Whether the courts will maintain the validity of an adoption if it is impeached 


Bashettiappa Bin Baslingappa v. Shivlingappa Bin Ballappa, 10 Bom. H. C. R., 268. 
Gourbullab v. Jugernatpersaud Mitter, Macn. Cons. H. L., 217. 

Venkata v. Subhadra, I. L, B., 7 Mad., 648. 
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by the adoptee himself. The assent of the boy (or man) may be considered 
necessary in Bombay! where even a married man may be given in adoption® 

Assent of relatives—The ceremonial of adoption requires that the kins- 
men should be invited,’ and the object of the invitation is explained to be that 
they may witness the adoption. But in another place’ Nanda Pandita putsa 
different interpretation upon it: he maintains that the forefathers of the adop- 
tive mother only, become the maternal grandsires of the adopted son, and he 
refutes the position advanced by Hemádri, namely, that the adopted son must 
offer funeral oblations to his natural maternal ancestors,—by relying upon Manu's 
text,7—“ Of him, who has given away his son, the obsequies fail”; and by 
arguing that the maternal grandsires are also parties to the gift by reason of 
their affording assent to the same, as appears from the passage,— having con- 
vened his kindred.’”® The conclusion is not open to objection if the premises be 
true. But what will be the consequences if the maternal grandfather of the 
boy expressly dissents from the gift? Then it must be admitted that neither 
his right to the religious services from the boy, nor his natural relationship with 
him, will be affected by the gift in adoption, made without his consent. The 
commentators are not agreed on this point, as appears from the discussion itself; 
the adoption, however, would be valid even without such consent though not 8 
perfect one as regards the adoptive mother. This was one of the reasons for 
which it was held until recently that an adopted son is not entitled to inherit 
from his adoptive mother’s relations. 

Nanda Pandita’s argument, however, seems to be defective; for if the 
father’s gift cuts off the connection of the son with his natural paternal grand- 
sires, the same result would follow from the mother’s gift. If the assent of the 
paternal grandsires is not necessary, then why should that of the maternal 
grandfather be requisite. The correct view appears to be that the gift by both 
parents or by either of them has the effect of extinguishing the natural connec- 
tion for all legal purposes, excepting marriage, The existence and the conse- 
quent consanguineal connection of a child are due to the joint action of the 
parents who in the eye of Hindu law, form one person; they have therefore 
jointly as well as severally the power of putting an end to that connection, and 
the law recognises such power. Hence it would appear that the consent of 
relatives is not at all necessary for the validity of the gift of a son by the 
parents. 


2 Steele’s Law and Oustoms, 885. 

2 Nathajt Krishnajs v. Hari Jagoji, 8 Bom. H.C. R., A. C., 67; Lakihmepos Y: Ra & 
12 Bom. H. C. R., 864; Dharma Dagu v. Ramkrishna Chimnaji, I. L. R. 10 Bom., 80. 

® Dat. Mim. 5, 8. è Dat. Mim. 6, 50. 

* Idem, 5, 9. 7 Manna, IX, 142. 
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Assent of the King.—All the sages that deal with the ceremonies of 
adoption provide that notice of the adoption should be given tothe king! From 
which it may be inferred that assent of the Government is also necessary. It 
should be borne in mind that in India most of the offices under the Hindu kings 
were hereditary, and it is not unlikely that an officer intending to continue his 


lineage by adoption must obtain the sanction of the king, so that the son 


adopted by him might be recognized by the king as his successor in the office 
whereupon the prestige of the family depended. Accordingly the Poona castes 
informed Mr. Steele that the consent of the Sircar was necessary to adoptions 
by Wuttundars.? The Dattaka-Mimansa says that the word ‘king’ in the above 
passages signifies the lord of the village,’ apparently with a view that the object 
of inviting, or giving notice to, the king’s representative in the village, is to give 
publicity to the transaction. The assent of the king, however, has never been 
thought essential for the validity either of the gift or of the acceptance of a son 
in adoption. 

Can an adopted son be given away in adoption.—It is therefore clear 
that the father and the mother only are competent jointly or severally to give 
away their son in adoption, and that the assent of any other person is not 
necessary. Now, the question naturally suggests itself, can the adoptive parents 
give away the adopted son in adoption? If adoption at the present day were 
viewed, in the light of the ancient patria potestas, as a transfer of dominion over 
the son, then undoubtedly the adoptive father after having acquired that domi- 
nion, could transfer the same to some other person, just in the same way as he 
can transfer any other chattel. But I have already told you that adoptions can 

- no longer be looked upon in that aspect; a gift in adoption must now be consider- 
ed to be a transfer of such rights as the natural parents with their relations may 
legally and religiously have over their real son, so as to vest them all in the adop- 
tive parents and theirrelations. Vasishtha and Baudháyana expressly predicate, 
of the natural parents, the competency to give their son in adoption, and set forth 
the ground upon which the power is founded. And if you construe the texts 
of other sages, declaring that the father or the mother may give their son in 
adoption, according to the well-known canon of construction which says that 
the words in a precept are to be taken in their primary and not secondary senses* 
then you arrive at the same result; for the words “father,” “mother” and 
“son” in these passages must be taken in their primary sense of natural parents 
and real legitimate son® respectively ; there is, therefore, no authority in Hindu 
law for supporting the vilidity of the gift in adoption of an adopted son by the 
adoptive parents. 

Equity also is opposed to such gift by the adoptive parents ; for, the natural 

? Dat. Mim. V, 4, 31 and 42. * Steelo’s Law and Customs, 188. 
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safeguards of love and affection, which may be relied upon in the case of the 
real parents for presuming that the power of giving in adoption will be exercised 
for the benefit of the son, are wanting in the adoptive parents, who may some- 
times be rather desirous of getting rid of the adopted son, especially when a son 
is born to them. 
For these reasons the gift in adoption of an adopted son, appears to be un- 
authorised. | 
Gift of the first-born, or youngest, or one of two, or an only, son.— 
There are certain passages of law and sacred literature, which expressly or 
impliedly intimate that a man should not give his eldest or youngest or an only 
son in adoption, nor should one having only two sons, part with either of them 
by giving him away. As tothe gift of the youngest son, there is no Smriti text, 
but the Vedik story of Sunahsepha may be taken to indicate a prohibition ; for, it 
relates that Sunahsepha the second son was given, because the first son being 
dearest to the father, and the third and youngest being so to the mother, could 
not be given.) The commentators say nothing about the youngest son. But 
Mr. Steele says that a youngest son ought not to be given in adoption ;* that 
appears to have been the view of some Pundit on caste questioned by him. We 
may, however, dismiss the case of the gift of the youngest son from further consi- 
deration, as it appears to be universally admitted that the gift of such son is 
not liable to any exception. As regards the others, there are passages of law, 
referred to by the commentators, which expressly or by implication prohibit the 
gift of them in adoption. And although it is now settled that the prohibitions 
relating to the gift of others than an only son are rules of mere moral obliga 
tion, and not intended to invalidate an adoption, yet in order to understand the 
character of any one of these prohibitory rules, it is necessary to examine and dis- 
cuss all of them inasmuch as they appear to be founded on the selfsame principle, 
and to be of the same description, so that all of them must stand or fall to- 
gether. Let us, first of all, consider the passages of law bearing on this subject. 
Rishi texts on the gift of the first-born, one of two, or an only, son— 
With respect to the eldest son, Manu declares,—‘‘ By the eldest son, as soon as 
born, a man becomes the father of male issue, and discharges his debt to his 
pitris or progenitors. That son alone, by whose birth he discharges his debt (to 
his forefathers,) and through whom he attains immortality was begotten from è 
sense of duty. Let the first-born support his younger brothers; and let them 
behave to the eldest, according to law, as children (should behave) to their 
father. The first-born, (if virtuous,) exalts the family, or, (if vicions,) dest | 
it: the first-born, is in this world the most respectable; and the good never t `> 
him with disdain.’ 


+ See Lecture V, Supra, page 181. ? Steele’s L. & C., 45 and 1838. ° Manu, IX, 10¢ 
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From this passage it follows by necessary implication that a father is in- 
competent in a religious point of view, to give away his first-born son in 
adoption. For, it is by means of the first-born son, that he discharges the obli- 
gation to his progenitors which attached to him from his birth,! and it would be 
allowing him to cheat the ancestors, if he were permitted to give away that son 
over whom he cannot be said to have further control so as to sever his connec- 
tion with the ancestors, continuation of whose lineage was the debt discharged 
by means of that son. In a religious point of view, the argument is undoubt- 
edly very strong against the gift of the first-born son. There is, however, no 
express passage of law prohibiting the gift of the first-born, excepting one 
cited by a recent writer? without mentioning the author, namely, 4 sgt QUTI, 
“ The first-born son shall (or should) not be given.” 

As to the gift of the only son Vasishtha and Baudhdyana ordain,—“ A 
son produced by the virile seed and the uterine blood is an effect whereof the 
mother and the father are the cause; the mother and the father therefore are 
competent to give, sell or abandon him: but an only son shall (or should) not be 
given nor accepted for he is to continue the line of the ancestors : a woman shall 
(or should) not give or accept a son except with the assent of her husband. 

Leaving out of consideration the italicized words which relate to the accep- 
tance of a son in adoption, and which contain a rule not relevant to the present 
enquiry, you will find on examining the above passage that it contains three 
rules bearing on the subject: (1) the unqualified power of the parents to give all 
their sons without any distinction, for the principle assigned for the recognition 

of the power applies to all sons alike without any distinction; (2) the prohibition 
of the gift of an only son, for which a reason has been assigned ; (3) the prohibi- 
tion of the gift by a woman without her husband’s consent, apparently based 
upon the ground of woman’s want of independent discretion : you should observe 
that the latter two prohibiting rules are in opposition to the general affirmative 
rule first laid down, We have already seen that the third rule which qualifies 
women’s capacity to give has nat been construed to be one of strict legal obli- 
gation, and we may leave it aside as it is not relevant to our present subject. 
The second rule which forbids the gift of an only son deserves especial attention 
in the present connection. I may tell you here that, according to the well-known 
method followed by Sanskrit commentators in construing two rules connected 
like the first and the second rule laid down in the above passage, the second rule 
m 1 be interpreted in two ways, namely, either as forming an absolute and 
in erative exception to the first, or as one incapable of cartailing and controlling 
th operation of the first and general rule which is equally authoritative with it, 


' Lecture V, Supra, page 208. 
Author of the Dattaka-Didhiti; see Pundit Bharat O. Siromani’s Dattaka-Siromani, 
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but intended merely as a recommendation on religious ground; in the words of 
the Sanskrit commentators, either as a qxr or as a TEY-TWaseyw | you should 
further bear in mind that the above precept prohibiting the gift of an only sou, 
sets forth the reason for the rule. 

With respect to the gift of an only son and one of two sons, Saunaka says,— 
By no man having an only son, should (wag) the gift of the son be ever 
made; by a man having (4%) three or more sons should (awaq) the gift of a 
son be carefully made.”! It should be observed that this passage does not ex- 
pressly prohibit the gift of a son by a person having two sons; but such a 
prohibition may be inferred, because it forbids the gift of an only son, and per- 
mits the gift of a son by a person having 48 three or more sons. You should 
bear in mind that in the Sanskrit language and grammar there are three num- 
bers, namely, singular, dual and plural, and that the word bahu Ts means the 
plural; therefore the word bahu-puttrena asgaq in this text means “by one 
having three or more sons” and not “by one having two or more song.” It 
follows therefore from this text, by implication, thata man having only two sons 
is not permitted to give away one of them. I have used the word should i in 
the above translation, because the word used in the original is kartavyam wag 
It is I think desirable to cite here the original of the whole text ;— 

Rega whe JARTA WATTE | 
FSJ TU) FART TINT: A 

Observations on the above passages.—For the purpose of considering 
the character of the above restrictions, it should be borne in mind that all the 
sages including Vasishtha and Baudhdyana, have, while describing the twelve 
kinds of sons, defined the sons given, bought and deserted to be those given, 
sold and abandoned respectively by the parents. These definitions are founded 
upon the assumption of the absolute power of the parents to dispose of their sons 
in the three ways. Barring the general disapprobation of gifts of wives and sons, 
no other restriction relating to the exercise of the power is laid down by the 
sages other than Vasishtha and Baudhayana who also admit the power of the 
parents in that behalf, but forbid its exercise ‘over an only son on religions 
ground. Now what we have to consider is, whether this restriction is intended 
as merely recommendatory (38¥-Ifaey) or as imperative (TARTE). The pre 
cept says that an only son is not to be given, because he is to continue the line 
of the ancestors; therefore according to the authoritative rule of construing the 
sacred law, propounded by Jaimini, this precept must be taken to be recommen- 
datory, since it sets forth the reason for the rule.? 

You must also arrive at the same conclusion if you examine the character 
of the precept by the applicability or otherwise of the doctrine of Factum tale 
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to the same. I have already discussed! the principles upon which that doctrine 
rests, according to which the rule cannot but be taken to be one of religious obli- 
gation only. For, if you once admit that the parents have property in their 
child, which they are competent to transfer by sale, gift and’so forth, and then 
prohibit a transfer of such property having regard to an extrancous circum- 
stance, you simply lay down a rule of religious obligation, which cannot invali- 
date a transfer made in spite of it; for the fact (or more properly, the nature 
of the thing, i.e., the parental property, or the transfer of the same) cannot he 
altered by a hundred (such) texts.” It is a prohibition of the same :kind as 
that forbidding the alienation by a man of his self-acquired property without 
the consent of his sons,? and that prohibiting the alienation of a man’s whole 
property. The man transgressing the precept commits sin, but the validity 
of the transaction is not thereby affected. 

This view gains considerable support from Saunaka’s text, in which two 
Yules are laid down, namely, (1) gift of an only son should not be made (anaq) 
(2) gift of a son should be made (anag) by a man having threefsons. In the first 
place the word kartavyam indicates the rules to be recommendatory, for I have 
already told you that according to the high authority of the founder of the 
Bengal School, the word kartavya in a precept shows that it prescribes a reli- 
gious and nota civil duty. The comparison of the two rules expressed in 
similar language, and connected with each other, proves the same thing. For 
you cannot hold the second rule to be of legal obligation, so as to compel a man 
having three sons to give one in adoption, then why should the first rule be consi- 
dered to be of a different character: why should you compel a man to retain his 
only son to himself ? 

Besides, it should be specially observed that the above rule is laid down by 
these three sages while they are dealing with the religious ceremony of adop- 
tion, and giving prominence to the religious aspect of the institution, as distin- 
guished from its civil aspect. 

I ought to tell you here that the only ground upon which the precept or- 
dained by Vasishtha and Baudháyana may be argued to contain a TARE or an 
imperative rule by way of an exception to the general rule relating to the 
capacity of the parents to give, is, that it prohibits not only the gift but also the 

acceptance of an only son. But it should be observed that if the gift of a thing 
is only prohibited, there is also an implied prohibition of its acceptance; hence 
the express prohibition of acceptance does not alter the nature of the rule which 
evidently affects the religious duty and prospects of the giver only. That is 
the view taken by most commentators who do not attach any importance to 
the words relating to acceptance. The utmost that can be said is, that it is not 


* Lecture IV, pages 146 et seq. ® Dayabhaga, II, 22—26. 
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perfectly religious for the adopter to accept such a son, and this view is enter- 
tained by a few commentators who, however, do not appear to think that the rule 
affects the civil aspect of the adoption of an only son. 

Let us see how the commentators have understood the above texts of the 
sages. However much they recommend the observance of the above rules, they 
appear to consider the rules to be of religious obligation only, and not as invali- 
dating an adoption made in contravention of them. The commentaries, however, 
seem to be misunderstood on this point, either in consequence of the vagueness 
of the rendering, or on account of mistranslation due to carelessness or made 
intentionally for the purpose of embodying the translator’s own view on the 
matter. With these remarks I now proceed to place before you, how the com- 
mentators deal with the above passages of law. 

Mitaksharg.—The authority of the Mit&ksharé is universally respected 
throughout India, except in Bengal where it yields to the Dayabhaga in those 
points in which the latter lays down any different rule. The founder of the 
Bengal School, however, is entirely silent on the point under consideration, hence 
the rule contained in the Mitékshara on the present subject may be taken to be 
accepted as authoritative everywhere in India. It may also be very reasonably 
argued from the omission on the part of Jimitavahana, to take notice of the 
above texts of the sages, that he considered them to be of no value in a legal 
point of view. 

Referring to Manu’s text describing the adopted son, the Mitákshará 
says! :— 

“By specifying distress, it is intimated, that the son should not be gives 
unless there be distress. This prohibition regards the giver. 

“ Similarly, an only son should not be given. For Vasishtha ordains,— Let 
no man give or accept an only son’ 

“ Similarly, though more than one son exist, the first-born son should not be 
given ; for he chiefly fulfils the office of a son, as is shown by the following text 
of Manu,—‘ By the first-born son, as soon as born, a man becomes the father of 


male issue.’ ” 


Here there are three prohibitions expressed in the same words (na deyah 
a @z:), and the next in order is connected with the preceding one by the word 
similarly (qar)? showing that the three rules are of the same kind. Now, the 


1 These passages correspond to Colebrooke’s Mitákshará Ch. 1, Sect. 1, paragraphs 10, U 
and 12. The original is as follows :— 
QTE-QUUTS-GaTINE F Iq | Ace WaT: | 
ano I a ate yi aq sanitara afa ranq | 
wate-ge-egrs te AA aT | Ga raaa gat wafa arara qiir TH 
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first rnle is undoubtedly one of moral obligation, for it expressly says that the 
prohibition regards the giver, and necessarily implies that it does not regard the 
taker, and therefore the gift is valid in law. It follows therefore that the 
second prohibition is also a rule of the same character as the first, for in no 
other respect can there he a similarity between them. And for the same reason, 
the third rule also must be of the same description. 

It should further be observed that although Vasishtha’s text prohibiting 
both the gift and the acceptance of an only son is cited in support of the position 
that an only son should not be given, the author of the Mitéksharé does not 
allude to the prohibition of the acceptance. He must therefore be taken to 
attach no importance to it, in other words, he does not prohibit the acceptance 
of an only son in adoption. The rule of construing these commentaries is, that 

' you are not to consider what rule may be deduced from the passages of law 

cited in them, but you mus confine your attention to the propositions which 

` their authors themselves lay down, and for supporting which the passages are 
quoted. 

How these works are to be construed, has been pointed out by the Judicial 
Committee, while considering the following passage of the Dayabhaga,!—“ But 
the wife must only enjoy her husband’s estate after his demise; she is not 

_ entitled to make a gift, mortgage, or sale of it. Thus Kátyáyana says,—‘ Let 

' the childless widow, preserving unsullied the bed of her lord, and abiding with 
her venerable protector, enjoy with moderation the property until her death. 
After her death let the heirs take it.’ ” 

| As to the construction of this passage Sir Barnes Peacock observes,2— 

_ “They agree with the Chief Justice in the opinion which he expressed at p. 82, 

_ that neither the words ‘ preserving unsullied the bed of her lord,’ nor the words 

_ ‘and abiding with her venerable protector,’ import conditions involving a for- 
feiture of the widow's vested estate; but even if the words were more open to 
such a construction than they appear to be, their Lordships are of opinion that 
what they have to consider, is not so much what inference can be drawn from 
the words of Katy4yana’s text taken by itself, as what are the conclusions which 
the author of the Déyabhéga has himself drawn from them. It is to that trea- 
tise that we must look for the authoritative exposition of the law which governs 
Lower Bengal, whilst on the other hand nothing is more certain than that, in 
dealing with the same ancient texts, the Hindu commentators have often drawn 
Opposite conclusions.” 

Let us now see the force of the expression na deyah (a qæ:) rendered into 
“should not be given,” according to the Mit4ksharé itself. I have already told 

Jou? that, whilst dealing with the topic of litigation called, Revocation of Gift, 
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the Mitaékshara divides gifts into four kinds, namely, deya (24) or what ehould 
be given, a-deya (ÈQ) or non-deya or what should not be given, datta (Xa) or 
what is legally given, and a-datta (GE) or non-datta or what is deemed ungin 
or invalid gift. One of the texts of Yéjnavalkya on that subject is as follows— 
“ Property should be given (deya) but not so as to put the family to distress— | 
except a wife or a son; but not the whole of the estate where there is issu 
living, nor what has been promised to another.” While commenting upon this 
text the Mitakshar&! says,—‘‘ This is said with the intention that these should 
not be given (a-deyah), but not with the intention that there is absence of pro- - 
perty; for, property exists in a son, a wife, the whole of one’s estate, and what 
has been promised to another.” The things that are enumerated as not deys 
show that the gift is improper but not invalid. | 

It should further be remarked, that regard being had to the language aad 
the context of the Mitákshará, if you say that the first and the third rule, 
namely, those relating to the gift in distress and to the gift of the first-born son 
are not imperative but merely preceptive, then you are bound to pronounce the 
second rule prohibiting the gift of an only son to bear the same character. 

Colebrooke has rendered the above passages of the Mitákshará in the 
following way,— 

10. By specifying distress, it is intimated, that the son should not be 
given unless there be distress. This prohibition regards the giver (not the 
taker). 

11. So an only son must not be given (nor accepted). For Vasishths or- 
dains “ Let no man give or accept an only son.” | 

12. Nor, though a numerous progeny exist, should an eldest son be 
given; &c. 

He has incorporated with the text the words in the parenthesis, from 
Balambhatta’s commentary. In his notes on paragraph 10, he cites the- follow- 
ing gloss of Balambhatta,—‘“If he gave away his son when in no distress, the 
blame attaches to him, not to the taker”; and in that on paragraph 11, the 
following gloss of the same commentator’s,—“ nor should such a son (an only 
son) be accepted. The blame attaches both to the giver and to the taker, Ï 
they do so.” 

The learned translator seems to have thought that this gloss justified him 
in rendering the rule respecting the gift of an only son, in the way he has done. 
But with great deference to him, who is justly respected as the highest autho- 
rity on Hindu law, I may observe that his conclusion is not supported by the 
gloss of the commentator, for all that Bélambhatta says, is that blame attaches 
both to the giver and to the taker, if they do so. He contemplates actual gift 


* Sanskrit Mitaksharé, Bombay Edition of 1887, page 225. 
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and acceptance in adoption, which are not pronounced invalid, but the parties to it 
are only blamed: surely this is not sufficient to justify the inference that the adop- 
tion is invalid. It should be borne in mind that a transaction may be perfectly 
valid in law, however blameable, reprehensible or sinful it may be represented. 

Pundits, however, understand the above passages of the Mitaksharé in the 
way I have pointed out.! 

Vaijayanti—Nanda Puondita in this earlier work of his, in continuation 
of the portion already cited,’ goes on to say thus:—“ In distress” means, 
in famine and the like. The prohibition regards the giver, if the gift be made 
while there is no distress. Or, the word ‘distress,’ may mean, the adopter’s 
distress consisting in his want of male issue, because Atri says,—‘ By a sonless 
man alone, a substitute of son, should always be made.’ But if the adopter has 
already a son, then the prohibition regards him alone (not the giver). 

“ An only son should not be given, because Vasishtha ordains,—‘ Let an only 
son be neither given nor accepted.’ 

“Similarly, the first-born also (should not be given,) for there is an indi- 
cation to that effect, in the Vedik story of Sunahsepha, which says that the 
father refused to give the first-born son.® 

“ Excepting a fraternal nephew (who whether the first-born or an only 
son may be given,) because it will be shown that he bears the character of son 

to all the brothers.” 


The view of the law, taken in the above passages, appears to be the same 
as in the Mitaksharé. 


Dattaka-Mimansa.—In his later work, Nanda Pandita discusses the subject 
in the following passages :+— 

1. ‘* Now in reply to the question, as to what kind of son shall (or should) 
be affiliated, Saunaka declares, —“ By no man having an only son, (eka-puttrena,) 
should the gift of a son be ever made: by a man having three or more sons, 
(bahu-putirena,) the gift of a son —— at a time of great anxiety, be made, 
(kartavyam.)’® 

2. “He, who has only one son, is sha-wikivah, by him the gift of that son 
shall (or should) not be made: for, Vasishtha ordains,—‘ But an only son, (one) 
shall (or should) neither give nor take.’ 

3. ‘Since, the word ‘ gift,’ in the text, means the causing fof another person’s 
property by the previous extinction of one’s own property; and since the caus- 
ing of another person’s property is impossible without that person’s acceptance ; 


* Mhdisdbaf v. Vithoha, 7 Bom. H. C. R., App., XXVI (XXX.) 
* Supra, p. 271. 
° Max Miller's Ancient Sanskrit Literature, page 413. 
* Dattaka-Miminsé, IV, 1-8, and 18-20. 
* Lecture IV, page 152. 
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(it follows therefore that the author) censures (@tfwyft) also that (í. e., accept- 
ance); therefore, also a prohibition of acceptance is established by this very 
text. Accordingly Vasishtha says,—‘But an only son, one shall (or should) 
neither give nor accept.’ 

4, “Of this, he declares the reason,—‘ For, he is to continue the line af 
the ancestors.’ By the declaration of the continuation of the lineage being the 
object of the prohibition, is implied the sin! of extinction of lineage, in the gift 
of an only son; and this (sin) is incurred even by both the giver and the acceptor. 
For, the declaration follows both (the prohibitions, namely, of gift and of accept- 
ance of an only son.) 

5. “ As for another text of Smriti,—‘ In instruction, the father has con- 
trol over his son and wives; but he has no control over his son so as to sell 
or give him,’ and the text of Yajnavalkya,—‘ (Property &c.) should be gwen 
excepting a wife and a son’: these texts relate to an only son. 

6. “‘Ever’ (in the text of Saunaka, means) in a time of calamity; 
accordingly, Narada says,—‘ The sages declare that a deposit, a son, and a wife, 
the whole of a man’s estate when he has issue living, and joint property are 
(a-deyáni) what should not be given even by a man oppressed by grievous cala- 
mities.’ This text also regards an only son, because it is to be taken to contain 
the same rule as is declared by Vasishtha and Saunaka. 

7. “In reply to the question—By whom then should a son be “given, 
Sannaka says, by one who is bahu-putrah or a man having three or more sons. 

8. “The prohibition (contained in the first line of Saunaka’s text) being 
that ‘by no man having an only son, should the gift of a son be ever made, —the 
gift of a son, even by one having two sons, conld be made (being unaffected by 
that prohibition) ; it is for the purpose of prohibiting such gift, also by a'{man 
having two sons, that Saunaka has declared,—‘ By a man having three or more 
sons should the gift of a son be anxiously made.’—For, the speech of Séntanu 
to Bhishma, expresses,—‘ Ob descendant of Kurn, he, who has an only son is, 
considered by me, as one destitute of male issue. One, who has only one eye, 
is, as one destitute of both; for, should his only eye be lost, he would be 
absolutely blind.” 

18. “Then also (i. e., when the gift of a son may otherwise be properly 
made) Saunaka declares the occasion (for the gift),—‘at a time of great 
anxiety,’ that is, in a season of distress; (19) hence, the meaning is, that a gift 
of a son (should be made) in a time of calamity only, not otherwise. Ths 
K4ty4yana says,—‘ But in a season of distress, the gift or sale even should e 
made; otherwise he should not attempt the same. This is settled in the codes f 
law.’ From the context, the gift or sale, is to be understood to relate to ‘1 8 


3 The original word yeyayey means, sin, not an offence or crime. 
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and wives.’ Manu also says,—‘He, whom his father or mother give during 
distress &c.” 

20. ‘“‘ Distress means famine and so forth; should the gift be made when 
there is no distress, the giver commits sin, by reason of the prohibition, ‘ other- 
wise he should not attempt the same.’ ” 

In this connection, the following passage in another part of the work should 
also be taken igto consideration,—“ The capacity to give, consists in having 
three or more sons ( F¥-J4H), and in the assent of the wife.”! 

Nanda Pandita’s views deserve special attention as his Dattaka-Mimans4 
has been accepted by the Courts as a work of paramount authority on questions 
of adoption. In his earlier work he prohibits the gift of an only son, and of the 
first-born son, as well as the gift of a son in the absence of distress. In the 
Dattaka-Mimansé, he says nothing about the gift of the first-born son, but 
he declares that the gift of an only son, of one of two sons, and of a son in the 
absence of calamity, are prohibited by the sages. In both the works he says 
that the prohibition against the gift of a son in the absence of distress regards 
the giver who commits sin by making the gift. As regards an only son, the 
gift only is prohibited in the first work, but in the second treatise both gift and 
acceptance are declared to be sinful. It should be noticed that in the first trea- 
tise the prohibition against the gift of an only son and that against the gift of 
the first-born son, are represented to be rules of the same character. Let us, 
however, confine our attention to what is said in the Dattaka-Mimans4, the 
production of the author’s maturer understanding. 

It is a very important circumstance in connection with these rules, that 
Nanda Pandita nowhere says that an adoption made in contravention of them 
is invalid or ineffectual. This would not have been entitled to much weight if 
Nanda Pandita had not thought it necessary to make an express declaration to 
that effect in other places. For instance, after having dealt with the prescribed 
formalities for adoption, Nanda Pandita concludes by saying,—“ It is therefore 
established, that the filial relation of adopted sons, is occasioned only, by the 
ceremonies. Of gift, acceptance, burnt sacrifice, and so forth, should either be 
wanting, the filial relation even fuils.”? It is worthy of notice, that with res- 
pect to the adoption of an only son, the author simply says, “ sin is incurred by 
both the giver and the taker,” therefore he contemplates a case in which the gift 

and the acceptance have been completed, but says nothing about the validity or 
c“\erwise of the transaction, apart from what may be inferred from his opinion 
t at the persons concerned in it commit sin. 

You may therefore take all the rules to be obligatory on the ground that 
i y have been laid down by the author; or you may consider them all to be 


* Dat. Mim. 5, 14. ? Dat. Mim. 5, 56. 
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recommendatory, as he does not pronounce any of them to have the effect of 
invalidating an adoption; or you may differentiate between them according to 
your view of the reasons assigned by the author in discussing the different 
cases. But if you proceed to examine the reasons for that purpose, then you are 
also bound to consider their cogency as well. 

It may be, and it has been, said that the prohibition apinat the gift of a 


son in the absence of distress, as well as that against the giftjof one of two | 


sons, or of the first-born son, are directed against the giver who alone commits 
sin by such gift, and not against the taker; and the sin of the giver does not 
vitiate the transaction : but by the adoption of an only son, both the giver and the 
taker have been declared by Nanda Pandita to be guilty of the sin of causing 
extinction of lineage, therefore it is either the sin of the taker, or the cumula- 
tive sin of both the giver and the taker, that must be taken to justify the 
conclusion that the transaction itself is vitiated. But such an inference as this 
is not supported by the two leading treatises of paramount authority ; for, accord- 
ing to the Mitékshara! as well as to the Dáyabhágał a sinful thing may be perfectly 
lawful; the sin attaches to the person but does not vitiate the transaction.® 

Besides, if the adoption of an only son were not valid in law but ab initio 
void, there could be no real gift and acceptance, and no sin could be incurred 
by the so-called giver and acceptor who were parties only to the mechanical 
giving and taking. When you say that a man commits sin by the gift or the 
acceptance of a thing, you use these words in their ordinary senge of extinguish- 
ing or creating a right to the thing; and if such right is not affected in any way 
there is neither gift nor acceptance, how then can sin be committed by the persons 
concerned in the sham transaction ? Hence from Nanda Pandita’s argument you 
cannot but draw the inference that the adoption of an only son must be valid 
in law. 

The meaning of Nanda Pandita’s observation that the adopter incurs the 
sin of extinction of lineage by taking an only son, has also been misunderstood. 
What Nanda Pandita says is, that by the gift in adoption of an only son the 
giver’s lineage becomes extinct, and this is due to the adoption consisting in the 
gift and the acceptance, that is to say, to the joint action of the giver and the 
adopter, therefore the sin of causing the extinction of the giver’s lineage 
attaches to both the giver and the adopter. It can by no means be supposed 
that the adopter’s participation in the sin of causing the extinction of lineage, 
intends that, notwithstanding the adoption, the adopter is to be deemed to h ~e 
no lineage. But this view appears to have been taken in a case*in which i 8 


2 Mitákshará, 1,1, 10; Viramitrodéya, pp. 38 et seq. 
2 Dáyabhága, Il, 28-31. ® Lecture III, supra, pp. 88-89. 
* Rajah Opendar Lall Roy v. Ranee Bromo Moyee, 10 W. B., 847 (348.) 
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observed,—‘ Now, the perpetuation of lineage is the chief object of adoption 
under the Hindoo law; and if the adoptive father incurs the offence of ‘ extinc- 
tion of lineage’ by adopting a child who is the only son of his father, the object 
of adoption necessarily fails.” This proves that it is difficult to apprehend the 
real meaning of the author from the English translation of his work. I may 
give you another instance of misapprehension arising from vague rendering: 


. Mr. Sutherland uses the word ‘offence’! for pratyavdya which means sin or reli- 


gious offence, but not a civil offence or crime ;* but it seems that this word has 
contributed to the view that the adoption of an only son is a civil offence. So 
also, in the above case the Court relied upon the words must not be given® used 
by the translator with respect to an only son, for holding that the rule is 
imperative. If that be the force of the words then every sonless Hindu must 
legally be compelled to adopt, for Atri’s text has been rendered thus,*—“ By a 
man destitute of a son only, must a substitute for the same, always be made.” 

Now, let us see how far the reasons assigned by Nanda Pandita are cogent. 
Why should there be an extinction of lineage by the gift of an only son? The 
giver may have a son born to him after the gift of his only son, or he may 
adopt one; in fact, so long as the giver himself is alive the lineage of his ances- 
tors is not extinct, and when he is capable of providing for the continuation of 
his lineage, the argument based upon extinction of lineage is of no weight at 
all. 

Upon a careful consideration of all the passages bearing upon the question, 
the conclusion to which you must come, is that Nanda Pandita discusses the 
subject in a religious point of view, and does not intend to imply that an adop- 
tion is invalid if made in contravention of the above rule. This is the view 
entertained by all learned, orthodox and bond fide Pundits whose opinion, not 


being given in any pending case, is not open to suspicion and is entitled to the 


greatest weight.® 
In the present connection, it is necessary to notice an important distinction 


. in doctrine between the Mitákshará and the Dayabhaga School, with respect to 


gift. The founder of the Bengal School maintains® that “in the case of dona- 
tion, the donee’s right to the thing arises from the act of the giver, namely, 
from his relinquishment in favour of the donee who is a sentient being”; and he 
argues that acceptance by the donee is not necessary for the completion of the 


* Dat. Mim. 4, 4. ® Dat. Mim, 4, 2. 

? See Sir F. Macnaghten’s Cons. on H. L., page 147. * Dat. Mim. 1, 8. 

* See the opinion of the late venerable Pandit Bharatchandra Siromani, Professor 
oi 3mriti in the Government Sanskrit College of Calcutta, in the Bengali Synopsis annexed 
tc ‘is annotated edition of the Dattaka-Mimansé and the Dattaka-Chandrika, published for the 
b efit of his pupils, in 1860 A. D. 
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gift! His view appears to be that the right of the donee arises from the relin- 
, quishment of the donor, but if the donee refuses to take, his non-acceptance 
extinguishes that right. This doctrine is noticed and criticized by the author 
of the Viramitrodaya,? who maintains that the acceptance by the donee is the 
sine qua non of a gift ; for, without it, no gift is complete. It should be observed 
that Nanda Pandita is a writer of the Mitakshara school, and his exposition of 
Vasishtha’s prohibition of the acceptance of an only son, is based upon the as- 
sumption that acceptance by the donee is absolutely necessary for the completion 
of a gift. According tothe Bengal doctrine of gift, that part of Vasishtha’s text 
must be taken to create neither a civil nor a religious duty, but to be simply 
laudatory of a man’s non-acceptance which would prevent another person from 
transgressing a religious duty. 

The Dattaka-Chandriké deals with the above texts in the following way. 
The author first lays down the proposition that a brother’s sons if available for 
adoption, must be adopted in preference to all others. Then he notices an objec- 
tion to it, viz., if you say that a brother’s son must be adopted, how is that possible 
if he is the only son of his father, when Vasishtha prohibits his adoption.* And 
obviates it by saying that the text of Vasishtha applies to a case other than a 
dvydmushydyana adoption (in which the adopter becomes the son of two fathers, 
namely, the natural and the adopting ;) for, the extinction of lineage, set forth 
in that precept containing the reason of the rule, would not take place in the 
said form of adoption.® 

Then the author introduces the present subject, thus,—In answer to the 
question,—by whom should a son be given? Saunaka declares—‘By no man 
having an only son, should the gift of a son be ever made: by a man having 
three or more sons, should the gift of a son be anxiously made.’ The sage, 
apprehending the extinction of lineage in case of the other son’s death, if gift 
of one son be made by a man having two sons, has declared,—‘ by a man having 
_ three or more sons &c.’ 6 

It should be noticed that in this work which is — by a Bengal 
lawyer, the acceptance of an only son is not prohibited except by implication. 

The Dattaka-Nirnaya is a treatise composed by Srinatha Bhatta, a 
lawyer of the Bengal School. This work on adoption is noticed by Sir F. 
Macnaghten.? This author expressly says that the adoption of an only son 
or the first-born son though blameable is not invalid ; the following is the trans- 
lation of the passage dealing with the present question :— 

“Next, the law relating to the gift and acceptance of a son is conside d. 


2? Dáyabhágá, I, 22-24. 5 Dattaka-Chandriké, 1, 28. 
? Pages 81 et seq. © Idem. 1, 29-30, 
° Dattaka-Chandriké, 1, 20 et seq. 1 Considerations on Hindoo Law, page 122. 
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On this, Vasishtha says—(he cites the whole text of Vasishtha, already cited). 
In this text, the prohibition of the gift of an only son is mentioned for the purpose 
of showing that sin is incurred by so doing, and not for the purpose of show- 
ing that the gift is invalid. * * Similarly also the gift of the first-born son 
is prohibited; for Manu says—‘ By the first-born, as soon as born, a man 
becomes father of male issue,’ therefore the donation of the first-born son is at- 
tended with great sin.”’! 

_ You should observe that this commentator appears to intimate that the sin 
is greater in the gift of the first-born son than in that of an only son. But I may 
here remark that Nilakantha is of opinion that there is no precept prohibiting 
the gift of the first-born son.* 

Jagannétha says—‘ Let no man accept an only son, because he should 
not do that whereby the family of the natural father becomes extinct: but this 
does not invalidate the adoption of such a son actually given to him.” 

Conclusion deducible from commentaries.—The foregoing examination 
of the subject as dealt with by the commentaries shows that although the prohi- 
bitions are noticed by them, none of them declare an adoption made in contra- 
vention of the rules to be invalid; in fact most of them do not apply their mind 
to the question as to what would be the effect of such an adoption: whilst those 
that have dealt with that question unhesitatingly pronounce that such an 
adoption if made would be valid in law. 

And this appears to accord best with reason: for, take the case of adoption of 
an only son; if such an adoption be pronounced invalid in law, the decision must 
be founded upon the principle that a man is legally bound to have a son, there- 
fore the gift of an only son being the breach of a legal duty would not be 
permitted by law. Then, consistently with this doctrine, you must go the ex- 
tent of legally compelling all sonless persons to provide themselves with sons. 
You cannot avoid this consequence except by holding that to have or not to 
have a son is a matter that should be left to the conscience of the people, as 
being one falling beyond the legitimate range of legal obligation. 

I have already told you that as a general rule, poor men only are found in 
this part of Hindustan to give away their sons in adoption; the usage in 
Bombay may be different.* Now suppose a poor man having an only son has 
no means of subsistence and is unable to provide his son with maintenance. Is 
death of the child by starvation to be preferred to his adoption? Iam not 
a\ are of any authority in Hindu law, to the effect that the death of a person 


2 Pundit Bharat O. Siromoni’s Dattaka-Siromani, page 121 ; Sir F. Macnaghten’s Cons. 
o T. L. page 125. 

? Mandalik’s Vyavahára-Mayukha, p. 51. 

” Colebrooke’s Digest, Book V, verse 278 ; Madras Edition, Vol. 1I, page 387. 

* West and Buhler, p. 1075. 
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as a member of the family of his birth secures any spiritual benefit to his ances- 
tors. . 

It should farther be observed that a man confers spiritual benefits upon his 
ancestors by performing the Sréddha and the like ceremonies, the celebration 
of which entails expenditure of wealth. And we all know very well that the 
majority of the people do, seldom if ever, perform these ceremonies, being not 
in a position for affording to pay the necessary expenses therefor. 

You should also bear in mind, what I have already told you, namely, that 
. according to the principles of the Hindu religion the possession of a son is not 
necessary for the salvation of a man. If your knowledge of the Hindu religion 
consists in what you gather only from what is said in the two treatises on adop- 
tion, you may no doubt entertain a contrary idea. But even then, you cannot 
compel a man to be religious against his will. 

The conclusion, therefore, seems to be irresistible that the above prohibi- 
tions are pot intended by any commentator to be such as may be legally 
enforced.! 

European authorities.—Let us now proceed to see how the law on the 
subject has been understood by the European authorities and our courts of 
justice. The fact that these prohibitions are set forth in the books, and the 
applicability of the doctrine of factum valet to rules of that description, have 
caused a difference of opinion amongst European authorities. 

Colebrooke’s opinion is against the validity of the adoption of an only 
son ; it is entirely founded upon the Mitakshara ch. I, sect. XI, paragraph 11? 
But we have already seen that his translation of that paragraph is not correct. 

Sutherland is of opinion that an only son cannot become an absolutely 
adopted son, but he may be affiliated as a dvydmushydtyana, or son of two 
fathers. He does not appear, however, as it seems from his translation, to have 
carefully considered the legal meaning of some of the words used in the original. 
But it should be remarked that’ he does not declare such an adoption to 
be invalid. i 

Sir Francis Macnaghten appears to consider the question from the reli- 
gious aspect.* He says that “the gift of an only son is considered to be an 
inexpiable ptacle.” He is, on that account, unable to accept the view that an 
only son may be given,—maintained in the Dattaka-Nirnaya.5 He observes — 
“The crime of giving an eldest son, has never been considered so heinous, as that 
of giving an only son”; and criticizes the contrary opinion expressed vy 
Sir Thomas Strange in Veerapermal v. Narain Pillay. 


2 See Rao Saheb Visvanath Mandlik’s learned disquisition on the subject, inthe Ap n- 
dix to his edition of Mayúkha, pp. 496 et seq. 

2 2 Strange’s H.L., p. 107. * Considerations on Hindu Law, page! ` 

® Synopsis, Head Second. * Cited in Idem, p. 126, 
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On the other hand Sir Thomas Strange,! Mr. Ellis’ aud Sir W. Macnaghten? 
consider the prohibitions to be of moral obligation. The former is of opinion 
that the prohibition relating to an eldest and an only son are directory only ; 
“and an adoption of either, however blameable in the giver, would nevertheless, 
to every legal purpose, be good; according to the maxim of the civil law, 
prevailing perhaps in no code more than in that of the Hindus, factum valet, 
quod fieri non debuit.” Mr. Ellis observes, “ that if the act be duly completed, 
it cannot he reversed.” While Sir W. Macnaghten says,—“ the party adopted 
should neither be the only nor the eldest son”; he refers, in the note appended 
to this text, to the passages of. Manu and Vasishtha, as well as to the exposition 
of them given in the Dattaka-Nirnaya, and observes, “but this is an injunction 
rather against the giving than the receiving an only or elder son in adoption, 
and tha transfer having been once made, it cannot be annulled. This seems but 
reasonable, considering that the adoption having once been made, the boy ipso 
facto loses all claim to the property of his natural family. But it may seem 
that subsequently the learned author changed his view, for in his note to two 
cases cited in the second volame of his work* in which a contrary view was 
taken with respect to the adoption of an only son, he observes, —“ but, in fact, 
the prohibitory injunction applies as well to the giving as to the receiving; tho 
giver of an only son being considered as parting not only with the sole means 
of evading eternal torment himself, but as placing his ancestors in the same 
predicament, and as infringing, therefore, the interests of others whom the law 
will interpose its authority to protect.” The learned ¢uthor failed to see that 
the consequence contemplated would happen only if the giver were to die 
simultaneously with the gift of his only son. 

It may be remarked here that the opinion of several of the above authorities 
are based upon earlier decisions of the Courts to which I shall presently 
refer, 

In concluding this notice of European authorities, I may cite the opinion 
of Dr. Wilson an eminent Sanscrit scholar, who, though not a lawyer himself, 
was, by reason of his official connection with the Sanskrit College of Calcutta, 
in & position to form a correct opinion upon the point. He observes as follows in 
his critical examination of Sir F. Macnaghten’s work on Hindoo law,—* In rule 
8th, Sir F. M. lays it down, that the gift of an only son is absolutely prohibited, 
acknowledging, however, that an only son may be so given, the donor being 
content to suffer the consequences. These consequences relate to his condition 

after life, and no Hindu will very readily incur them. The evil, however, is 
| only to the perpetrator, and as the measure does not affect the peace or well- 


* 1 Strange’s H. L., 87. $ See 1 W. Maon., p. 67, and note. 
* 2 Strange’s H. L., 107. 42 W. Macn., pp. 178-179. 
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being of society, it seems rather superfinous to have legislated upon the subject 
except that it gives the learned judge an opportunity of impugning an extra- 
judicial opinion of the Recorder of Madras. Sir F. M. has not adverted here 
to the allowable arrangement, by which a case of the kind is provided for, and 
an only son, though not absolutely given in adoption, may be affiliated as the 
son of two fathers—fulfilling the double capacity of a son to his natural, as 
well as to his adoptive father.”! 

Case-law declares prohibitions respecting first-born son and one of 
two sons to be directory.—Let us now proceed to consider how the law has 
been understood by our courts. As regards the rules forbidding the adoption 
of the first-born son and one of two sons, the European authorities that have 
considered them appear to view them as dissuasive and not peremptory. There 
are some cases in which the opinion of Pandits was against the adoption of the 
first-born son ;® but it is now settled that such adoption though blameable is 
valid in law.* It should be remarked that the prohibition is against the gift 
of the first-born son and not of an elder son, although the latter expression is 
used by European writers. 

Case-law,—adoption of an only son valid in Madras, N. W. Provinces, 
and the Punjab.—The validity of the adoption of an only son was first raised 
in the Tanjore case (ex relatione Veerapermall v. Narrain Pillay decided by 
Sir Thomas Strange as Recorder of Madras in 1801,)5 in which Pundits of the 
different provinces were consulted by the Supreme Government, and the adop- 
tion was held to be valid. The following extract cited by Mr. Mayne® from 
the Recorder’s judgment will show the view taken by the Pundits :— 

“The opinion of the present Pandits of Bengal is, ‘that a person who has 
only one son should not give him away; nor should he give away an elder son: 
the adoption of an only son indeed is valid, but both the giver and receiver are 
blameable.’ This appears to have been settled in the instance of the Rajah of 
Tanjore. In that important case the person adopted was the only son of his 
parents; and it is a mistake if any one imagines that the deviation from the 
rule on that occasion was supported upon any ground of Mahratta custom or 
policy. The objection appears to have undergone deep consideration, conducted 


2 Dr. Wilson’s Works Vol. V, page 66. 

2] Strange’s H. L., 86; 1 W. Macnaghten, pp. 67 and 77; 2 W. Maon. pp. 178 and 178 
and note. 

* Permaul Naicken v. Pottee Ammal, Mad. 8. D. A. D. of 1851, p. 234. 

* Seetaram v. Dhunnook Dharee ; 1 Hay’s Reports, 260; Janokee Debea v. Gopaul Acha ‘a, 
I. L. R., 2 Calc., 365; Kashibai v. Tatia, I. L. R., 7 Bom., 221; Jamnabai v. Raychand Ni d- 
chand, Idem., 225. 

* 1 Strange’s notes of cases, page 91. 

6 Mayne’s H. L., § 133. 
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in part through the fortunate medium of Sir W. Jones; and certainly m a way 
to evince the anxiety of Government to be rightly advised. It appears that the 
Pandite of Bengal and Benares in general were of opinion that ‘in all countries 
the affiliatioa of an only son is valid, although the parent who gives the child, 
and the adopter, both incur sin by deviating from the ordinances of the shaster 
which declare the giving or taking of an only son in adoption to be improper.’ 
Ramavana indeed, and the other Pandits who sign with him, state ‘that an only 
son could not be given to the Rajah to adopt as his son.’ But it appears that 
they rather mean that the act could not be done consistently with the ordinances 
of the shaster, than that the adoption was invalid, for they expressly state that 
‘several usages had been adopted and followed, that are not found in the Shaster, 
and are to be looked upon as valid.’ This exposition was considered at the time 
as reconciling their opinion with that of Kashinauth and the other Benares 
Pandits, who stated ‘that the adoption of an only son is one of those acts, 
which are tolerated by usage, although it incurs guilt according to the Shaster.’ 
These testimonies corroborating the opinion of the Tanjore Pandits, transmitted 
by the widow of the Rajah Tulsajee, and those received through the Govern- 
ment of Fort St. George, decided the Supreme Government that the objection 
that Serfojee was an only son was not sufficiently founded to invalidate his adop- 
éion and succession.” 

The Recorder expressed the same opinion as is contained in his treatise on 
Hindu law ; and his opinion has all along been followed by tha Madras Courts. 
The Allahabad High Court have adopted the same view and have held by apply- 
ing the doctrine of factum valet that an adoption of an only son is valid in law, 
though improper ;* Turner, J. one of the judges, however, dissented from that view. 

The same view is also taken by the Punjab Chief Court,’ and it is said 
that such adoption is valid by the custom of the Punjab. The real fact is, that 
the Punjab having come under British dominion later than the other provinces, 
has been fortunately saved from the consequences of the mistake committed by 
the European authorities in thinking that the two special treatises on adoption 
contain rules by which the Hindus are actually governed. At first there was an 
attempt to apply those rules to the Punjabis, and it was held in one case that 
the adoption of an only son was not valid.* But an enquiry into the actual cus- 


2 Arundchallam Pillai v. Ayyaevami Pillai, 1 Madras Seleot Decisions, p. 156; Chinna 
Gaundan v. Kuméra Gaundan, 1 Mad. H. C. R., 54, followed in I. L. R., 11 Mad., 43. 

4 Hanuman Tiwari v. Chirai I. L. R., 2 AN., 164. 

® Hari Sing v. Gulada Punjab Records, 1874, 183; Sardar Diwan Sing v. Musst. Subbon, 
Idem., 1878, p. 233; Hoshiney v. Jaimal Sing, Idem., 1881, p. 185; Taba v. Sibchurn, Idem., 
1883, p. 506; Hukum Singh v. Mungul Bing, Idem., 1886, p. 82; Gandee Mull v. Musst. Rudhe 
Idem 1886, p. 119. 

* Teja Sing v. Sochet Sing, Punjab Records, 1872, p. 73. 
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- ‘toms of the people has convinced both the Government and the Courts that in 
matters of adoption, the innovations introduced by Nanda Pandita and other 
recent commentators, are not found to exist in practice. The truth is, as I have 
already told you, that those restrictions were nowhere followed, nor even known 
‘to the people. 

Adoption of an only son was valid in Bengal and Bombay down to 
1868.—The decisions in Bengal have fluctuated between the two vjews. In 
1816 the Pandits gave their opinion that the adoption of an only son could be 
valid if he was given and accepted on condition that he should be the son of 
two fathers, namely, the giver and the adopter.! But nothing turned upon that 
question as the decision was rested upon the ground that the adoption was bad, 
inasmuch asit had been made by the widow without the express permission of her 
husband. In 1824 it was held upon the opinion of the Pundits that according to 
the law current in Behar the adoption of an only son was invalid.? In that case 
a review was granted on the ground that the Pandit who gave the opinion, upon 
which the decision was based, had taken a bribe to give a favourable answer. 
But the original decision was confirmed as the fresh opinion taken showed that 
his exposition of law was correct. One of the judges, however, was of opinion 
that the adoption was not invalid though improper; but the other two judges 
took a different view. In 1828 the gift by a widowed mother of her only son 
without authority previously given by her deceased husband was pronounced 
invalid.* 

You should bear in mind that between 1824 and 1829 the three treatises of 
the European text-writers were published, which rendered the judges to & 
certain extent independent of the opinion of the Pandits. Subsequently in 
1838 the same question arose for decision in a case before the Supreme Court, 
which was heard by three learned judges, who held that the adoption of an only 
son was valid in law. The following is the short judgment of the Court deliver- 
ed by Sir Edward Ryan C. J.b: — 

“ The Bill prays amongst other things that one Colly-coomar may be adopt- 
ed. It has been found upon the issue that there was a direction to adopt. The 
defendant’s counsel has objected, first that Colly-coomar is the only son of his 
father, and secondly, that the initiatory ceremonies, and particularly tonsure, 
ought to be performed in the adoptive father’s house. On the first point, the 
adoption of an only son is no doubt blameable by Hindu law, but when done it 
is valid. We entertain therefore no doubt as to the first point, and think **at 


2 Raja Shumshere Mull v. Ranee Dilraj Konwur, 2 Bengal Sel. Reps., p. 216 (189.) 
2 Nundram v. Kashee Pande, 3 Beng. Sel. Reps., 310 (232.) 

3 Nundram v. Kashee Pande, 4 Beng. Sel. Rep., 89 (70.) 

* Debee Dial v. Hur Hor Sing, 4 Beng. Sel. Rep., 407 (320.) 

$ Sreemutty Joymonee Dassee v. Sreemoty Sibasoondry Dassee, Foulton’s Rep., p. 75. 
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Colly-coomar may be adopted. Parties having two modes of doing the same 
thing the Court will not suppose that the party has adopted that one which 
is immoral and blameable. The agreement between the adoptive and natural 
father may be for him to become Dvyámushyáyana, or son to both fathers. 
We think in this case that Colly-coomar may have been thus adopted, and if so 
he will have been adopted without blame. Upon the second point, as to the 
ceremony of tonsure having becn performed in the house of the natural father, 
it is no bar to the adoption; for after performance, a sacrifice to fire, even 
amongst the three first classes may be resorted to, and this will undo its effects. 
But in this case the parties are Shidras and there is no ceremony but marriage 
for them.” 

In 1864, the principle laid down by Ryan C. J. was followed by the High 
Court! and it was held that the adoption by a Sudra of an only son as Kurta putro 
was not illegal. Although it may be said that it was not a case relating to 
Dattaka adoption, yet it did not turn upon that distinction, for the Court ob- 
served, —“ though it is allowed that a father should not give up his eldest or an 
only son for adoption by another, we are not shown any authority on the 
illegality of such selection when once made and acted upon.” 

The same view of the law was also taken in Bombay. In 1821 the Pandits 
of the Court of Sudder Adawlut gave their opinion that the gift, by a man 
having two sons, of both of them in adoption was valid. And in 1862 and 
1867 the same view was taken by the High Court, and it was held that an adop- 
tion of an only son though improper was not invalid if made.’ 

Dvydmushydyana adoption of an only son.—It should be observed that 
Sir Edward Ryan maintains the validity of the adoption of an only son upon 
two grounds: first, the doctrine of factum valet, for he says that such adoption 
“ig no doubt blameable by Hindoo law, but when done it is valid”; second, 
the presumption of Dvyaémushyayana mode of adoption in such a case, then 
such adoption would even cease to be blameable. It is no doubt true that we 
find it stated that an express stipulation to that effect is necessary between the 
giver and the receiver of an only son, in order that he may be a son of both. 
This is doubtless what may be expected in the ordinary course of things. But 
it would be a mistake to suppose that a special contract is abosolutely necessary 
to constitute a child, the son of two fathers; for, the necessity of the case would 
justify the presumption of an implied agreement to that effect, and there is 
abundant anthority in Hindu law for supporting the view taken by the Chief 


2 Mussamut Tikdey v. Lalla Hureelall, W. R., Gap number, p. 188. 

2 Huebut Rao v. Govindrao, 2 Borrodaile’s Reports, p. 88 (75.) 

* Mhalsabdi v. Vithoba Khandappa 7 Bom. H. C. B., App. XXVI ; Raje Vyankatrdy Anan- 
drav Nimbdlkar v. Jayavantráv, 4 Bom. H. ©. R., å. C. J., 191. 
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Justice.! I shall return to this subject when I come to the formalities for adop- 
tion. Hence the only objection that can be urged on religious grounds against 
the adoption of an only son, is obviated by the supposition of an implied agree 
ment that the only son would belong to both the giver and the receiver whe 
must be presumed to be aware of the law by which they are governed. 

Since 1868 the law has been held in Bengal to be against the validity 
of an only son’s adoption.—Thirty years after the adoption of an only son 
had been declared valid by Sir Edward Ryan, C.J. and two other learned judges 
of the Supreme Court, the same question again arose before a Division Bench 
of the Calcutta High Court, but it was held that the adoption of an only soa 
was invalid. The grounds upon which the conclusion is based will appear 
from the following judgment upon the pomt, delivered by Justice Dwarkensth 
Mitter :2— 

“It appears that the plaintiff was the only son of his natural father, and 
as the adoption of an only son is contrary to the Hindu Law, the title set up 
by the plaintiff must necessarily fail. That the adoption of an only son is 
prohibited by the Hindu Shastras, is beyond all controversy. The two leading 
authorities on the subject, namely, the Dattaka-Mimansa and the Dattake- 
Chandrika, are unanimous in declaring that such an adoption should never be 
made :— 

‘By no man having an only son (eka-putra), is the gift of a son to be ever 
made.’ Dattaka-Mimansa, section 4, verse 1. 

“He who has an only son, or one having an only son, the gift of that son 
must never be made. For as Vasishtha declares, ‘an only son let no man give. 
Therefore, a prohibition against acceptance is established by the text in quos- 
tion. Accordingly Vasishtha says, ‘let no man give or accept d&ec.’ (Ditto, 
verse 2.) 

“To this he subjoins a reason. ‘For he is destined to continue the line of 
his ancestors.’ His being intended for lineage being thus ordained : in the gift 
of an only son, the offence of extinction of lineage is implied. Now, this is 
incurred by the giver, and the receiver also.’ (Ditto, verse 3.) 

“‘By no man having an only son is the gift of a son ever to be made. 
(Dattaka Chandrika, section 1, verse 2.) 

“The passages cited above are sufficient to show that the adoption of aa 
only son is forbidden by the Hindu law. It has been said, that the prohibition 
contained in these passages amounts to nothing more than a mere religious in- 
junction, and that the violation of such an injunction cannot invalidate he 


2 See Mitéksharé ch. I, sect. X, paras. 1-8. 
2 Raja Upendur Lall Roy v. rimati Rant Prasanna Mayi, 1 B. L. R., A. C., 221;: me 
case, 10 W. R., 347, Sub nomine Rajah Opendur Lall Roy v. Ranee Bromo Moyee. 
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adoption, after it has once taken place. We are of opinion that this contention 
is not sound. Itis to be remembered that the institution of adoption, as it 
exists among the Hindus, is essentially a religious institution. It originated 
ehiefly, if not wholly, from motives of religion; and an act of adoption is to all 
intents and purposes a religious act, but one of such a nature that its religious 
and temporal aspects are wholly inseparable. ‘By a man destitute of male 
issue only,’ says Manu, ‘must the substitute for a son of some one description 
always be anxiously adopted, for the sake of the funeral cake, water, and solemn 
rites.” It is clear, therefore, that the subject of adoption is inseparable from 
the Hindu religion itself, and all distinction between religious and legal injunc- 
tions must be necessarily inapplicable to it. Suppose, for instance, that a son 
has been adopted by a childless widow without the permission of her husband, 
the prohibition against such an adoption is contained in the following pas- 
sago: 

“< Let not a woman either give or receive a son in adoption, unless with the 
assent of her husband.’ Can it be said that such an adoption would be valid 
m law? It will be observed that the language employed in the preceding text 
ig precisely similar to that employed in the text prohibiting the adoption of ar 
only son; and it would be difficult to suggest a reason why an adoption invali- 
dated in the one case for temporal purposes, upon considerations arising out of 
the religious view of the matter, should not be equally invalidated in the other 
case upon similar grounds. One of the essential requisites of a valid adoption 
is, that the gift should be made by a competent person, and the Hindu law dis- 
tinctly says that the father of an only son has no such absolute dominion over 
that son as to make him the subject of a sale or gift. Such a gift, therefore, 
would be as much invalid as a gift made by the mother of the child, without the 
consent of the father. It is to be borne in mind that the prohibition in question 
is applicable to the giver as well as to the receiver, and both parties are threat- 
ened with the offence of ‘extinction of lineage,’ in case of violation. Now the 
perpetuation of lineage is the chief object of adoption under the Hindu law; 
and if the adoptive father incurs the offence of ‘extinction of lineage,’ by adop- 
fing a child who is the only son of his father, the object of the adoption neces- 
sarily fails. It is true that the doctrine of factum valet is to a certain extent 
recognized by the lawyers of the Bengal School; but if we were to extend the 
application of this doctrine to the law of adoption, every adoption, when it has 
once taken place, will be, as a matter of course, good and valid, however grossly 
the injunctions of the Hindu Shastras might have been violated by the parties 
concerned in it. The case of China Gaundan v. Kumara Gaundan, is no doubt 
in favour of the appellant, bat for the reasons stated above, we are unable to 
concur with the learned Judges who decided that case. Onthe other hand we 
find two cases in our presidency which are directly in favour of the view we 
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have taken, and what is of still greater importance, both these cases have been 
cited with approbation by Sir William Macnaghten himself. The first case is 
reported in page 178, volume 2, of his work on the Hindu law, and the second 
is to be found in page 179 of the same volume. We may also observe that the 
learned translator of the Dattaka-Chandrika and the Dattaka-Mimansa is of the 
same opinion.” 

In 1878 this ruling was followed in another case! in which it was held that 
the adoption of an only son is invalid according to the Bengal School of Hindu 
. law, and the prohibition applies as well to Sudras as to the higher castes. 

The opinion of the Bombay High Oourt has been tending in the same 
direction since 1868.—Since 1869 the Bombay High Court have been express- 
ing their opinion approving the Calcutta High Court’s decision in Rajah 
Upendralall’s case,? when dealing with the widow’s competency to give away her 
only son in adoption without her husband’s express permission, or with the gift 
of an eldest son. From which Mr. Mayne? draws the conclusion that the Bom- 
bay Court are inclining in favour of the present view entertained in Bengal. 
The learned author's inference has proved to be correct, for the Bombay High 
‘Court have recently declared that an adoption of an only son is invalid by 
the general Hindu law.* 

Observations on this recent view of law.—The question has not as yet 
been decided by the Judicial Committee, although there were several cases in 
which the question was involved, but the decision turned upon some other point.’ 
It is remarkable that the Superior Courts of the different provinces of Indis 
should entertain opposite views upon a point with respect to which the authori- 
ties are accepted to be the same all over India. The recent. decision of the 
Bombay High Court may seem to be open to criticism. For, since the establish- 
ment of British Courts in Bombay down to 1868 the law was understood 
by the Courts to be, that the adoption of an only son was valid. Subse- 
quently the Court expressed their opinion that such adoption was not valid, but 
it was simply obiter dictum. I have already told you that the doctrine of 
stare decisis ought not to be strictly followed in India with respect to Hindu 
law, where justice is administered by the Superior Courts in a language foreign 


2 Manick Chunder Dutt v. Bhugobutty Dassee I. L. R., 3 Cal., 448. 


2 Bhdskar Trimbak Achdrya v. Mohadev Rémji, 6 Bom. H. C. R., O. C. J., 1 (4); Laksh- 


mappa v. Ramava, 12 Bom. H. C. R., 364; Rangubai v. Bhagirthibai, I. L. R. 2 Bom. 377 
(379) ; Somasekhara v. Subhadramaji, I. L. B. 6 Bom. 524; Kashibai v. Tantia, I.L. 7 
Bom, 221. 
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¢ Wéman Réghupati Bová v. Krishnáji Káshiráj Bová, I. L. B. 14 Bom. 249. 

6 Nilmadhab Dass v. Bishumbur Das, 12 W. R., P. C., 29 (31); Fanindra Deb Ra © 
Rajeswar Das, I. L. R. 11 Cal., 463, L. R., 12 I. A., 72. 
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to the people, and no provision is made for promulgating what is called the 
judge-made law, amongst the subjects, by publishing the judgments in their 
language. And if their Lordships had come to the- recent conclusion upon the 
ground that the former view of the law was inaccurate in consequence of the 
jadges having misunderstood the law, by reason of their conclusion being based 
upon the imperfect materials consisting in the English versions of the commen- 
taries, then they would have been perfectly justified in setting it right upon the 
basis of a correct view drawn from the Sanskrit sources. They do not, however, 
base the new theory upon any such reason but rely upon the doctrine of 
stare decisis; for, they upset the former decisions only upon the ground that 
the High Court had been expressing their opinion for the last twenty years 
that such adoption was invalid. It follows therefore that the people must 
shape their conduct agreeably to that opinion, although the law was formerly 
understood in a contrary way, and the adoption set aside might lawfully take 
place at the time it was made. 

From what I have already observed upon the subject, it is clear that if you 
were to form an opinion upon what can be gathered from the Sanskrit books on 
law, that is to say, if the question is decided as one of first impression, there 
can be but one conclusion, namely, that such adoption is valid. 

The Bombay High Court seem to place very great reliance upon the opinion 
of Justice D. N. Mitter, who was undoubtedly one of the most eminent judges 
of the Calcutta High Court; but his opinion is vitiated by the erroneous or 
vague translation of. the passages upon which it is founded. His Lordship’s 
expositions of the Hindu law are characterised by too much religiousness such 
as is not warranted by the Hindu law itself, and are in some cases opposed to its 
traditional interpretation! As regards the present subject his Lordship’s 
view,—apart from the mistakes due to the imperfect materials and the errone- 
ons conclusion deduced therefrom, which I have already referred to ?—appears 
to be that an adoption is essentially a religious institution and therefore the 
doctrine of factum valet is inapplicable to it. But this conclusion does not seem 
to be supported by Hindu law of the Bengal School, according to which inheri- 
tance also is intimately connected with religious rites, and the doctrine would thus 
be inapplicable to any case. I have already told you that an adoption is rather 
a temporal than a religious institution, and that the doctrine of factum valet 
as laid down by the founder of the Bengal School does most legitimately 
ap ly to rules like the one that prohibits the adoption of an only son, and 
it as been applied to cases of adoption.’ Where a transaction is unexcep- 


Guru Govind Shaha Mundul v. Ananda Lal Ghose Mazumdar, 5, B. L. R., 15; 13 W. R., 
F. i., 49; Montram Kolita v. Kery Kolitanee, I. L. B., 5 Calo., 776 (780.) ? Supra page 292. 
? Janokee Debea v. Gopaul Acharjea, I. L. B , 2 Calc., 865; Wooma Dace v. Gocoolanund 
Do „I. L. R. 3 Calo., 587; 2 C. L. R., 515 L.R, 61. A, 40. 
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tionable in a temporal point of view, but is forbidden solely for a spiritual 
reason, it is the fittest case for the application of the doctrine. The supposed 
prohibition again is based upon a mere apprehension ; for, the extinction of lineage 
is not the necessary result of the gift in adoption, of an only son, because the 
giver being alive, he may have a son or sons born to him after the gift, or pro- 
vide for the continuation of his lineage by adoption. So the natural interpreta- 
tion of Vasishtha’s text is, that by the prohibition he merely intended to remind 
the giver of his duty to leave a son behind him; at any rate it is certain, that 
agreeably to the authoritative rule of construing the sacred literature, Vasish- 
tha’s precept cannot be taken to embody a positive interdiction. ° 

As for the argument deduced from the condition imposed by Vasishths’s 
text upon a woman's power of giving or receiving a child in adoption, it should 
in the first place be observed that that rule is not literally observed at all, 
because it is universally admitted that a widow may give her son in adoption 
without her husband’s permission, and because a widow may also adopt in Madras, 
Bombay and the Punjab without any authority from her husband; in the second 
place, that rule rests on another principle, namely, the absence of independence 
in women ; in the next place, you must confine your attention to the three rules 
relating to gift, propounded by Vasishtha and leave out of your consideration the 
acceptance of & son by a. woman, so that you may correctly construe those 
rules of which the two last are in conflict with the first.! 

When an only son co-exists with a begotten or adopted son of a 
predeceased son.—A son, according to Hindu law, includes a grandson or great- 
grandson in the male line, therefore the gift of a surviving only son would be 
perfectly valid when there is a grandson or great-grandson descended from & 
predeceased son, for in such a case the reason of the prohibition would not 
apply. And it has been held that the same reason holds good when there is a 
son adopted by the widow of a predeceased son.2 This shows forth in a clear 
light the character of the rule against the adoption of an only son. 

Can two or more persons adopt the same son ?—It is practically un 
important to consider whether two or more persons can jointly adopt one son; for, 
seldom if ever, would a man be disposed to adopt a son jointly with another per- 
son, regard being had to the springs of human action. But if a man may be a 
son of two fathers, that is, of his natural father as well as of another, there 
is no reason why one boy cannot be given jointly to two persons. Adoption 
consists in the transfer of parental property over a child, and its incident sre 
similar to the transfer of ordinary property. The Hindu law, however, ist mb 
upon the point, and contains no rule one way or the other. 


1 Supra, page 283 et seq. 
4 Muntck Chand Golecha v. Juggut Settani Prankwmari Bibi, I. L. R. 17 Calc.. 518. 
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LECTURE VIII. 


WHO MAY BE TAKEN IN ADOPTION, OR CAPACITY TO BE 
ADOPTED. 


Restrictions relating to the selection of the boy to be adopted—Rules of selection founded 
upon relationship—Passages of law—Nanda Pandita’s exposition of the affirmative rules 
—The rules held directory—Negative rules of selection based upon relationship—Rules 
laid down by Nanda Pandita—Inoongruity of relationship—“ Capability of being begotten 
by the adopter himself”’— Relations intended by Nańda Pandita to be prohibited —Suther- 
land’s marriage-theory —Marriage-theory not supported by Sanskrit writers—The conclu- 
sion from Sanskrit works—The incest-theory and the theory of adoption—Incongruous 
relationship relatively to the adoptive mother—The same in a Sudra adoption—The re- 
commendatory character of the prohibitory rules—Case-law relating to prohibited 
degrees for adoption amongst twice-born classes—Case-law in Bengal, sister’s son, 
daughter’s son, sister’s son in Mithila and amongst K&yasthas of Behar, brother, paternal 
uncle’s son, fraternal nephew's son, paternal cousin’s grandson—In the Punjab, no prohibi- 
ted degrees—In Allahabad Nanda Pandita’s rule followed—In Bombay the rule followed in 
recent cases—In Madras daughter’s or sisters son may pe adopted, but not othera— 
Summary of Case-law—Caste of the boy adopted—Adoption of a disqualified person— 
Limitation from age and performance of initiatory rites—Case-law on the same—Result 
of Case-law—Conclusion on the capacity to be adopted. 


Restrictions relating to the selection of the boy to be adopted — 
Besides the prohibitions relating to the adoption of the eldest or an only son, 
er the like, which I have discussed in the last Lecture and which are founded 
upon spiritual considerations of the adoptee’s natural father, there are certain 
other rules propounded by Nanda Pandita, restricting the choice of the adopter 
in selecting the boy to be adopted. With the single exception of one of them, 
no trace of the others can be found either in the Codes of the rishis that are 
respected as the compilers of the Dharma-Sdstras, or in the commentaries 
that deal with the law of adoption along with inheritance and the other 
branches of law, and are accepted in all other matters as most authoritative in 
the different Schools. Most of the rules relating to the fitness of the boy to be adop- 
ted are deduced by Nanda Pandita from his own construction of some passages 
of a few minor Smritis and Puranas of doubtful authority that are not referred 
to by the commentators on law. The rules thus introduced by him for restrain- 
ing the choice of the adopter are founded upon a consideration of (1) the 
relationship subsisting between the adopter and the boy intended to be adopted, 
(2) the latter’s age, (3) his initiatory ceremonies performed in the family of 
his birth, and (4) his caste. 
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Rules of selection founded upon relationship.—The restrictions govern- 
ing the choice of a boy for adoption, that are based upon relationship are of 
two descriptions, namely, positive or negative. The positive rules enjoin a man 
desirous of adopting a son to select a boy from amongst certain relations of his, 
in preference to strangers, and further, require that his choice should fall on one 
of such relations in a specified order, the nearest being preferred to one more 
remote. The negative or prohibitory rules, on the other hand, forbid him to 
select a boy for adoption from amongst certain other relations. Both the 
affirmative as well as the negative precepts appear to embody rules of the same 
character; and from the manner in which they have been declared in tha 
passages of law, relied upon by Nanda Pandita, you cannot draw any distinction 
between the two sets of rules, as regards their nature and. character, in other 
words, as regards their being imperative or otherwise. 

Passages of law.—I shall first place before you the texts of sages, bearing 
upon the subject, The text of Saunaka deserves special study as his authority 
is principally invoked by Nanda Pandita in discussing the present subject. I 
have already told you what the character of Saunaka’s work is;! while dealing 
. with the religious rite performed on the birth of a child, he does also treat af 
the ritual of adoption, and the whole of what he says on the subject is con- 
tained in the following passages :— 

“I, Saunaka, will now declare the best mode of affiliating a son. One to 
whom no son is born or whose son has died,’ having fasted (in the day preceding 
the adoption)’ for a son, having given two pieces of cloth, a pair of earrings, 
a turban and a ring for the forefinger to a priest, religiously disposed a worship- 
per of Vishnu and thoroughly read in the Vedas; having venerated the king 
and virtuous Brdhmanas by a Madhuparka; having collected the required nam- 
ber of kusa grass for kindling sacrificial fire, as well as Palása wood for fuel, 
having earnestly invited the agnate and cognate relations; having entertained 
the relations and especially Brdhmanas with food; having performed the rites, 
commencing with that of kindling the consecrated fire, and ending with that 
of clarifying the butter intended as burnt-offering; having advanced before 
the giver,—should ask him through the priest* thus,—‘ give the son. —The 
giver being capable of the gift should give to him with the recitation of the 
five rike commencing with “Ye Yajnena.” (The adopter) having taken (the 
boy) by both hands, with the recitation of the mantra or prayer, ‘ Devasya tod 
§c.; having repeated the rik or Vedik passage “ Angdd-angdt §c.”; harg 
smelt the boy in his head, having adorned the boy bearing the reflection’ 4 
son with clothes and the like; having brought him, accompanied with danc. 8, 


1 Lecture IIT, supra, page 106. ® Dat.-Chand. 2, 2. 
3 Dattaka-Mimf&nsé, 1,4; Dat.-Chand. 2, 1. * Dattaka-Miminsé, 6, 12. 
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songs and benedictory words within the house; having in the prescribed mode, 
offered oblation of charu to the consecrated fire,—reciting the rik, ‘ Yas tvá hridé 
§e.’ and the single rik, ‘ Tubhyam agne §c.,’ and the five riks commencing with 
‘ Somoadadat c.,’—as many times as the number of riks recited; and having 
performed the homa or burnt sacrifice with the holy texts, ‘ Svistakrit &.,” 
should complete the remaining part of the ceremony.! 

“ Amongst Bréhmanas, the affiliation of a son should be made (Kartavyah) 
from amongst sapindas ; or on failure of them a non-sapinda (may be affiliated) ; 
but any other should not be affiliated: amongst Kshatriyas, one from their own 
t#ibe, or one whose gotra is the same as that of the adopter’s guru or preceptor 
(may be affiliated:) amongst Vaisyas, from amongst those of the Vaisya tribe: 
amongst Sudras, from amongst those of the Sudra tribe: amongst all classes, 
from amongst their respective classes, not from others. A daughter’s son or a 
sister’s son is, however, affiliated by Sudras ; amongst the three (tribes) begin- 
ning with the Brdhmana, a sister’s son is not affiliated somewhere (or any- 
where).* By no man having an only son, should the gift of a son be ever made. 
By a man having three or more sons, the gift of a son should anxiously be 
made. An excellent Brahmana should ‘bestow on the officiating priest the fee | 
according to his ability; a Kshatriya, even one half of his dominion; a Vaisya, 
wealth amounting to three hundred; a Sudra, even the Whole of his property : 
if indigent, to the extent of his means.” 

Sékala :—“ A twice-born man, being destitute of a son, should, on that 
account, affiliate as a son, the offspring of a Sapinda, or also next to him, a 
child of a Sagotra; in default of the latter he should bring up as a son one 
born in a different gotra, except a daughter’s son, a sister's son and the son of 
the mother’s sister.”* 

Manu :—“ If amongst full brothers, one becomes father of a son, Manu 
declares that by means of that son all of them become fathers of male issue.”— 
I have already considered the view that may be taken of this passage, namely, 
that, a man having a nephew need not adopt.’ 

It should be observed that according to the Mitakshar& School sagotra or 
agnatic relations are subdivided into sapindas and non-sapindas; the term 
sapinda is also applied to cognate relations within certain degrees, who are 
generally designated by the word bandhu ; but when used without any qualifica- 
tion, sapinda includes members of the same family or gotra. Therefore, taking 


2 These passages are cited in Dattaka-Chandrik4é, 2, 1—10; in Dattaka-Miménsé, 6, 
' 21l; and in Vyavahéra-Maydkha, page 52, Mandlik’s Edition. 
2 This passage is not found in all copies. 
® Vyavahéra-Mayikha page 58, Mandlik’s Edition ; Dattaka-Mímánsá, II, 2, 74; IV, 1: 
ttaka-Chandriké, I, 10, 17 & 29; II, 14. 
* Lat.-Mim. 2, 14 and 107; Dat. Chand. 1, 11. $ Lecture V, supra, page 198. 
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the passages of Sdékala and Saunaka together, it appears that a Brahmans 
should adopt a son from amongst those only that are of the same gotra with 
himself; but the other tribes though not enjoined to confine ¢heir choice with- 
in their own family should nevertheless give preference to one belonging to the 
same gotra. The principle of this provision appears to be that if a person 
selects his nearest agnatic relation available for adoption, then so far as his 
agnatic relations are concerned, there cannot be much objection to give the boy 
adopted the position of the adopter’s real legitimate for the purpose of inhen- 
tance and so forth. This may be the origin of the doctrine that an adopted 
son endowed with excellent qualities is entitled to inherit from the adopter's 
agnatic relations. Nanda Pandita, however, explains the texts in a different 
manner, to which I shall-presently refer. 

As regards the negative rules relating to the adoption of a daughter's 
son and others, you should observe that there is really no rule laid down by 
Saunaka; his passage bearing upon it is the mere statement of a fact, and does 
not embody any rule. And as regards Sákala’s text it should be noticed that 
the prohibition of affiliation of a daughter’s son and the like, must be a rule of 
the same character as the injunction ‘regulating the choice of the boy from 
amongst sapindas and others, to which it forms an exception. That is to say, 
if you affirm the principal rule to be directory, then you cannot but admit that 
the exception to it also is admonitory. i 

Nanda Pandita’s exposition of the affirmative rules.—Let us now see 
how Nanda Pandita has construed the above texts, so far as they relate to prio- 
rity for eligibility for adoption. His conclusion may be summarised thus: a 
sapinda of the same gotra is most preferable for adoption; in his default, & 
sapinda of a different gotra; on failure of him, a distant relation of the same 
gotra, within the degree of samdnodaka; on his default a more distant member 
of the same gotra; and on default of such also, one who is neither a sapinda nor 
sagotra, but belonging to the same caste, may be adopted.! In each group prefer- 
ence is to be given to the nearest, and nearness is determined by the proximity 
of the common ancestor. From this principle as well as from Manu’s text 
declaring the filial relation of a fraternal nephew to his paternal uncle, he 
affirms that a fraternal nephew shall (or should) be adopted in preference to all 
others ;* and refutes at considerable length? the argument based upon Manu’s 
text, that a fraternal nephew becomes a son even without adoption. In this 
respect he adopts the interpretation put upon the passage by Vijndnesvara,* who 
says that the passage of Manu is intended to forbid the adoption of other: if 
a brother’s son can possibly be adopted ; it is not intended to declare him so of 
his uncle. 


3 Dat. Mim. IT, 11-20. * Dat. Mim. II 53-78. 
2 Idem. II, 28 and 74, * Mitákshará, 1, 11, 36. 
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The Dattaka-Chandrik& adopts the above view both as regards the order 
of preference,! and as regards the brother’s son’s adoption.* 

These rules. held to be directory.—The European authorities are of 
opinion that the above rules are not imperative but only recommendatory.® 
There is one case, however, in which the Bengal Sudder Court held that accord- 
ing to Hindu law, while a brother’s son exists the adoption of any other 
individual as a son either in the Dattaka or Kritrima form was illegal. There 
are other cases in which a contrary view was taken.’ And it is now settled 
by the Judicial Committee that these rules are merely directory. The question 
arose if the case of Uma Daes v. Gokoolanund Dass® in which the validity of 
the respondent’s adoption was impeached upon the ground that his adoptive 
father had a fraternal nephew capable of adoption, in existence. The question 
is discussed by the Judicial Committee in the following passages of their judg- 
ment :— 

“Reverting, however, to the general question whether the omission to adopt 
a brother‘s son is an objection which at law invalidates an adoption otherwise 
regularly made, and so destroys the civil status of the person thus adopted, 
even after, as in this instance, years of recognition, their Lordships have to 
observe, in the first place, that they have been referred to no case in which a 
Court of Justice has so decided. The nearest authority of the kind is that of 
Ooman Dutt v. Kunhia Singh, 3S. D. A. (Select Reports), p.141. That case 
arose in a district governed by the Mithila law. The plaintiff claimed under 
an adoption by his maternal grandfather, not in the Dattaka, but in the Kritrima 
form, which is recognized by the Mithila law, to dispossess the nephew and heir 
of that grandfather from the share of the latter in a joint family estate. Vari- 
ous objections, besides the one in question, were taken to the adoption ; the 
case, after the fashion of those days, went from one Judge of the Sudder Court 
to another, who consulted different Pundits and came to conflicting decisions, 
but ultimately the suit was dismissed. The marginal note, no doubt says: 
‘According to the Hindu law, while a brother’s son exists, the adoption of any 
other individual as a son, either in the Dattaka or Kritrima form of adoption, 
is illegal.’ But the force of this note is very much weakened by the fact that 
Sir William Macnaghten, who, being the editor of the Reports, was probably 
the author of it, afterwards, and with a full recollection of the case, wrote the 


* Dat.-Chandrika, I, 10-12. 

* Idem. I, 20-28. 

° 1 Strange’s H. L., 85; 2 Strange’s H. L., 104 and 106: 1 W. Macon. 68. 

* Ooman Dut v. Kunhia Sing 3 Beng. Sel. Rep., 192 (144). 

* Bábáji Jivaji v. Bhagérthibdi, 6 Bom. H. O. R., A. C. J., 70; Dharmddagu v. Ram 
Krishna Chimnáji I. L. R. 10 Bom., 80. 

IL. L. R., 3 Calc., 587; L. B., 5I. A. 40; 20. L. R., 51. 
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passage which will be presently cited. The decision itself was merely on an 
alleged adoption in the Kritrima form, which, in its inception and consequences, 
is very distinguishable from one in which the natural father parts with his son 
in the full faith that he will be effectually and for all purposes received into his 
new family, and acquire therein the rights which he absolutely loses in his own. 
The son adopted in the Kritrima form retains his rights of inheritance in his 
original and natural family. 

“The general question seems to have been andad by Sir Thomas 
Strange, Mr. Colebrooke, and other text writers of eminence. Sir Thomas 
Strange after recapitulating the rules which ought to guide the discretion of 
the adopter, including the authorities on which the plaintiff relies, says: ‘ But 
the result of all the authorities upon this point is, that the selection is finally a 
matter of conscience and discretion with the adopter, not of absolute prescrip- 
tion rendering invalid an adoption of one not being precisely him who upon 
spiritual considerations ought to have been preferred. And. by his references to 
the cases collected in the second volume he shows that Mr. Colebrooke, and, 
more strongly, Mr. Ellis, were of his opinion. Again, Sir William Macnaghten, 
just after referring to the case of Ooman Dutt deals with the question thus, 
‘It would appear, however, that according to the law of Bengal and elsewhere 
where the doctrinerof the Dattaka Chandrika is chiefly followed, and where 
the doctrine of factum valet exists, a brother’s son may be superseded in favour 
of a stranger; and even in Benares, and in the places where the Mimansa 
principally obtains, and where a prohibitory rule has in most instances the 
effect of law, so as to invalidate an act done in contravention thereto, the adop- 
tion of a brother’s son or other near relative is not essential, and the validity 
of an adoption actually made does not rest on the rigid observance of that rule 
of selection, the choice of him to be adopted being a matter of discretion. It 
may be held, then, that the injunction to adopt one’s own sapinda (a brother's 
son is the first), and failing them to adopt out of one’s own gotra, is not essen- 
tial go as to invalidate the adoption in the event of a departure from the rule.’ 
(Prin. aud Prec. of Hindu law, p. 68). It may be further observed that even 
Mr. Sutherland, in his Synoposis, (see Stoke’s Codes, p. 656), says: ‘ But 
though Nanda Pandit extends his principle (7. e., that proximity of kindred 
ought to determine the choice of an adopted son) with elaborate minuteness, it 
cannot be regarded as a rigid maxim of law, vitiating the adoption of a remote 
when a near kinsman, or of a stranger, when a relative may exist. The right, 
however, of a whole brother’s son to be adopted in preference to any otl T 
person, where no legal impediment may obtain, seems to be generally admitt. 1, 
and may be regarded as a received rule of law.’ It is not easy to see uy Dn 
what grounds the distinction here taken rests. If what the Dattaka Mima s 
enjoins is to be taken as imperative and having the force of law, the langu: e 
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of the 74th article of the second section, which deals with the duty of selection 
where there is no brother’s son, seems to be hardly less imperative than that 
of the articles which affirm the preferential right of the brother's son. 

“ It was urged at the Bar that the maxim ‘quod fieri non debuit factam 
valet,’ though adopted by the Bengal School, is not recognised by other schools, 
and notably by that of Benares. That it is not recognised by those schools in 
the same degree as in Bengal is undoubtedly true. But that it receives no 
application except in Lower Bengal is a proposition which is contradicted not 
only by the passage already cited from Sir William Macnaghten’s work, but by 
decided cases. The High Court of Madras, in China Gaundan v. Kumara . 
Gaundan, 1 Madras, 54, and the High Court of Bombay, in a case reported in 
4 Bombay, A. C., 191 (Raye Vyankatrav Anandraw Nimodlkar v. Javavantrav 
bin Matharrdv Ranadive,’) acted upon it; and that upon the question of the adop- 
tion of an only son of his natural father, on which the High Court of Calcutta 
(Raja Opindur Lall Roy v. Ranee Bromomoyee, 10 W. R., 347; I B. L. R. 221) 
has refused to give effect to it, considering that particular prohibition to be 
imperative. Their Lordships felt that it would be highly objectionable on any 
but the strongest grounds tò subject the natives of India in this matter to a 
rule more stringent than that enunciated by such text writers as Sir William 
Macnaghten and Sir Thomas Strange. Their treatises have feng been treated as 
of high authority by the Courts of India, and to overrule the propositions in 
question might disturb many titles. 

“Upon a careful review of the authorities, their Lordships cannot find any 
which would constrain them to invalidate the adoption of the defendant, even if 
it were more clearly proved than it is that Hullodhur Das could have adopted 
Dinobondhoo, the only son of his brother.” = 

Negative rules of selection based upon relationship.—Let us now turn 
to the other branch of the restrictions based upon relationship, regarding the 
selection of the boy to be adopted, consisting of the prohibitory ones forbidding 
the adoption of certain relations, which form an exception to the foregoing 
affirmative rules that have been declared by the Privy Council to be directory 
only and not imperative. _ 

These restrictions are not only not found in the most authoritative Smritis 
and in the commentaries anterior to the Dattaka-Mimdénsé, but are opposed as 
I shall show later on, to institutions recognised by them. The texts of the minor 
Smritis, bearing upon this subject are for the first time, noticed by Nanda Pan- 

dita who has laid down certain restrictions. But there appears to be an insur- 
mountable difficulty in understanding whether any general principle of exclusion 
from the capacity of being adopted, was intended to be laid down by him, and 
if so, what that principle is. Very great misconception appears to prevail on the 
subject in consequence of the ceils iat propounded by Mr. Sutherland the 
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learned translator of the work ; but not only no trace of it could be found in the 
work itself, it is inconsistent with what Nanda Pandita himself says, as it cannot 
cover the cases excluded by him. Before proceeding therefore to discuss the 
character of the restrictions, let us ascertain what are the rules laid down by 
the author. 

What rules have been laid down by Nanda Pandita ?—The passages 
of the Dattaka-Mimansa, in which this subject is discussed are found in two 
different Sections of the work, namely, in Section II where the author deals 
with the qualifications of the boy to be adopted, and also in Section V where 
he deals with the ceremonies of adoption, and incidentally returns to that 
subject while explaining an expression occurring in the passage of law, bearing 
upon the subject of the Section. 

Let us first see what Nanda Pandita says in Section II; he cites the text 
of Mann, declaring that if one of several full brothers gets ‘a son, all of them 
become fathers of male issue by means of that son,—in support of the proposi- 
tion that a full brother’s son if available shall be adopted and no other.! Ther 
he adds that as it is established by Manu’s text that the full brothers are adop- 
ters, it follows that they cannot be adoptees.* It means that a paternal uncle 
of the whole blood cannot be adopted by his nephew, and also that full brothers 
cannot adopt onesanother. He goes on to observe that although the word 
‘brothers’ in Manu’s text may according to a grammatical rule include sisters, 
yet from another word (eka-játa) which, he argues upon the authority of Vijná- 
nesvara, may be taken in a double sense, it follows that a brother cannot adopt 
a sister’s son, nor a sister a brother’s son. In the course of the argument he 
relies upon this text,—‘In the three (superior tribes) beginning with the 
Bréhmana a sister’s son is not affiliated somewhere (or anywhere,)” and 
attributes it to Vriddha-Gautama, perhaps by mistake, for it is a part of 
Saunaka’s text, already cited. 

Thus, he infers from Manu’s text four restrictions :— 

1. A man cannot adopt his paternal uncle of the whole blood. 

2. A man cannot adopt his full brother. 

3. A man cannot adopt his full sister’s son. 

4. A woman cannot adopt her full brother's son, 

Later on, he cites* the text of Saunaka,—‘ But a daughter’s son or 
sister’s son is made son by Sudras; in the three (superior tribes) beginning with 
the Bráhmana—a sister’s.son is not (affiliated) somewhere (or anywhere),’”— 
and discusses’ at great length its true meaning. His own opinion is that i is 
passage contains an exception to the rule laid down in the previous passage, t at 


3 Dat. Mim. II, 29. ® Dat. Mim. II, 32-35. $ Dat. Mim. If, 9l-] h 
2 Idem. II, 30-31. * Idem. I1, 74. 


RELATIONS PROHIBITED FOR ADOPTION. 318 


require the adopter to choose his nearest sapinda,—and it means that the adop- 
tion of a daughter’s son and a sister’s son, though proper for Sudras, is for- 
bidden to the three superior tribes. In support of this view he cites the text 
of Sakala, which clearly says,—‘“in default of the latter, he should bring up 
&S 8 son, one born in a different gotra except a daughter’s son, a sister’s son, and 
the son of the mother’s sister.”! And concludes? his argument, thus,—“ By the 
text of Sákala it is clearly established that the term ‘sister’s son’ in Saunaka’s 
text is illustrative and includes the daughter’s son and mother’s sister’s son: 
and this is reasonable, because incongruous relationship’ is common to all three.” 

You may ask the reason as to why Nanda Pandita so strenuously contends 
by putting a forced construction that the above text of Saunaka intends to for- 
bid the adoption by the twice-born classes, of a daughter’s and a sister's son, 
when there is the clear text of Sakala to that effect ? It will appear when you 
come to Section V, where from that text of Saunaka and from another expres- 
sion used in a preceding passage by the same author, namely, “ bearing the 
reflection of a son” Nanda Pandita endeavours to squeeze out a rule for the 
purpose of prohibiting some other relations. 

Nanda Pandita in these passages lays down that a man of the twice-born 
classes cannot adopt (1) his daughter’s, (2) or sister’s son, (3) or his mother’s 
sister’s son. It should be observed that the four rules i®erred from Manu’s 
passage apply to all classes without any distinction. 

Let us now proceed to examine what Nanda Pandita says in Section V, 
where he is supposed to lay down a general rule on the subject. I have already 
told you that in that section the author deals with the ceremonies of adoption ; he 
cites Saunaka’s passages prescribing the rites,* in which it is provided that after 
the ceremonies of gift and acceptance have been completed the boy should be 
brought within the house, and the boy is described by the adjective 9wy-wral-a¥ 
or bearing the reflection (likeness or resemblance) of a son. All that this expression 
may suggest to the reader of the whole passage of Saunaka is, that the boy who 
was not the real son of the adopter has now become filially related to him through 
the rites already described. But Nanda Pandita has explained it in a peculiar 
way, as will appear from the followiug passages’ :— 

1. “Reflection of a son (means) the resemblance of a son,—and that 
(consists in) the capability of being begotten by (the adopter) himself through 
niyoga or appointment (to raise issue on another's wife,) and so forth; as 


3 See supra, p. 309. 2 Dat. Mim. II, 108. 

* The original is Viruddha-Sambandha faqy-qeqzqy which does not mean “ prohibited 
c nection” into which it is done by Mr. Sutherland. 

* See supra, page 308. 

6 Dat. Mím., V, 16-20: the above translation is somewhat different from that of Suther- 
hh L 
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(in the case) of the son of a brother, of a sapinda, of a sagotra, and of the 


7 hike. 


2. “Nor is niyoga or appointment impossible in the case of an unconnected 
(adopter) ; for, the invitation (of a stranger to raise issue) may take place, 
because it is ordained,—‘ For the sake of seed, Jet any Brihmana be invited by 
wealth.’ 

3. “Accordingly, a brother, paternal uncle, maternal uncle, daughter's 
son, sister’s son, and the like, are excluded, by reason of absence of the resem- 
blance of a son. 

4. “Intending this very (meaning), it is declared by the sage himself in 
the sequel, —‘ The daughter’s son and the sister’s son are ordained to be sons of 
Sudras;! amongst the three superior tribes beginning with the Brahmana, a 
sister's son is nowhere mentioned as a son.’® 

5. “In this text also the term ‘sister’s son’ indicates all those not resem- 
bling a son; for, incongruous relationship is common to them all. And snos- 
gruous relationship? consists in the incapability of being begotten by (the 
adopter) himself through niyoga or the appointment (to raise issue on another's 
wife,) and so forth. 

6. “Just as incongruous relationship is excepted also in the Grihys- 
parisishtha on marefage,* thus,—‘ The marriage of a couple in case of similarity 
of either of them to the father or the mother of the other, involves incongruous 
relationship ; as for instance, a wife’s sister's daughter and the paternal uncle's 
wife's sister? The meaning of this is this:—Where there is similarity of the 

couple, that is, of the bride and the bridegroom, to the father or the mother, 
that is to'say, the bridegroom occupies the position of the bride’s father, or the 
bride occupies the position of the bridegroom’s mother, such marriage involves 
incongruous relationship : the two examples illustrate the two cases in their order. 

7. “Similarly, in the case under consideration, (4. e., in adoption) a son 
whose relationship (before and after adoption) would be incongruous should be 
avoided; in other words such a son should be adopted, as for the mother of 
whom the adopter may feel sexual love.’ 


1 This reading is slightly different, See supra, pages 809 and 314, 

2 According to Nanda Pandita’s own construction, in Sect. IT, 93. 

© ‘Prohibited connection’ is Sutherland’s rendering: the original is faqa-qeyaq | 

* Grihya-Parisishta of Asvaléyana, page 284, Asiatic Society’s Sanskrit Edition. 

5 Rao Saheb Visvanath Mandlik notices a different reading which he says to be **e 
correct one, namely, qa-arafy facie ymaa are: FÀ: meaning, such a son sh d 
be adopted, as on whose mother niyoga is possible: the reading adopted by Sutherland is Ù 


afar: ewafa ama: aap which is rendered by him into “such person to be adopte? 5 


with the mother of whom, the adopter might have carnal knowledge.” But the tra ~ 
tion given above by me is more literal. 
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Let us now proceed to consider the author’s meaning and intention as may 
be gathered from these passages. 

From what the author says in Sections II and V, it is clear that he expressly 
forbids the adoption of (1) full brother,! (2) brother (of the half blood,%) 
(3) paternal uncle of the whole blood,' (4) paternal uncle (of the half blood), 
(5) maternal uncle,* (6) daughter’s son,® (7); sister’s son, and (8) mother’s 
sister’s son.* a 

A woman is likewise prohibited to adopt her full brother’s son. 

‘The daughter’s or sister’s son is not prohibited to Sidras; but whether the 
others may be adopted by Sddras is not expressly stated. 

It should be observed that with the exception of the daughter’s, the sister’s 
and the mother’s sister’s son, the other relations forbidden by Nanda Pandita 
are not prohibited by any passage of law. It seems to be abhorent to his feel- 
ings that a man should adopt as his son any one of those relations. And he 
apphed his mind to deduce some principle and to extract some rule for the 
purpose of supporting his position that those relations should not be adopted, 
at any rate by the members of the twice-born classes. Whether he intended to 
prohibit the adoption of any relation other than those enumerated by him is 


. extremely doubtful. The principles enunciated and the rule guggested by him 


_ are so vague and unintelligible that it is difficult to extend them to any other 
. Case. 


“Incongruity of relationship,” and “the capability of being begotten by 
the adopter himself through an appointment to raise issue on another’s wife, and 
æ forth,” are the two principles with which the author wishes both affirmatively 
and negatively to give an idea of his rule. Let us see whether we can under- 
stand either. | | 

Incongruity of relationship with respect to adoption means, tbe inconsis- 
tency of the subsisting relationship of the adopter and the adoptee, with the 
filial relation of the latter to the former, to be effected by adoption. According to 
the classificatory system of dividing relations of different degrees into different 
Tanks, necessitated perhaps by the institution of joint family, collateral relations 
of the same degree of descent from the common stock, with the father are 
eonidered as similar to the father; those of one degree higher than the father 
occupy the position of the grandfather; those that are of the same degree with 
the man himself are looked upon as brothers; those of one degree lower, hold 
the position of a son; one lower by two degrees is a grandson, and so forth. It 
is superfluous for me to say to you that there are shades of difference in the feel- 
ings which a Hindu entertains for his relations of different grades, and he is to 


> Dat. Mim. 2, 31. 8 Dat. Mim. II, 91: V, 17. 
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conduct himself in different ways in the presence of his relations of different 
ranks. Now, it should be observed that if a boy who, agreeably to the above 


system, already holds the position of a son, such as a brother's or first cousin's . 
son, be adopted, there would be no incongruity between the past and the altered : 
relationship. But the same cannot be said if you adopt your paternal uncle or — 
brother, because the feelings with which you used to look upon them are incon © 


sistent with the feeliggs entertained by a father towards his son. In such cases 
there is incongruity of relationship. You may undoubtedly say that the rele 
tion between an elder and a younger brother, according to some passages of Hinds 
law, resembles that between a father and son, and ask why should there be an 
objection on the above ground to the adoption by an elder of a younger brother? 
That, no doubt, is in accordance with the ancient usage, but people in modern 
times do not feel that sort of respect towards their elder brothers ;! the idea of 
equality is conformable to modern notions with respect to the relation between 
brothers. But I may tell you in this connection that the ancient ideas have not 
entirely ceased to exist ; for, in Cashmere a principality governed by Hindu kings, 
the general usage amongst the people is to adopt their younger brothers.* 

From the foregoing considerations, it follows that as regards agnatic rela- 
tions, the principle, of incongruity of relationship would exclude all those that do 
not occupy the position of sons; in other words those only who are one degree 
lower than the adopter may be taken in adoption. According to this principle, 
neither a paternal uncle nor a grand-nephew would be a fit person for adoption. 

Let us now examine this principle with respect to female relations who alsa, 
according to the classificatory system and for the same reasons, are divided into 
those occupying the position of the mother, or of the sister, or of the daughter. 
And this division not only applies to consanguineal female relations but also to 
the wives of agnatic sapinda relations. The latter again may be considered 
consanguineal relations, for according to all the schools of Hindu law, a married 
woman becomes from the moment of her marriage, a consanguineal sapinda 
relation of her husband and of his sapinda relations.’ The joint family system 
also requires that the wives and daughters of the members of such a family 
should be regarded according to their rank, with such feelings as one entertains 
towards his mother, sister or daughter. This is expressed in the following 
passage of Vrihaspati,— The mother’s sister, the maternal uncle’s wife, the 
paternal uncle’s wife, the father’s sister, the mother-in-law and the wife of an 


1 Déyabhaga, III, 27. 
® 1 am so informed by Babu Nilambara Mukhop&dhyéya, who was for some years ie 


Chief Judge of that state. 
® Lallubhai Bapubhat v. Mankuvarbai, I. L. B., 2 Bom., 888; S. C. before Privy Coun 1, 
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elder brother are pronounced similar to mothers.”! Now if the boy intended to 
be adopted is the son of a near female relation with whom the adopter often 
comes in contact, and whom he is to regard as mother or sister or daughter, 
the adoption would involve incongruity of relationship, for notwithstanding 
the legal severance of connection, the mother of the boy will not cease to 
look upon the boy as her son; and this will be inconsistent with the relation- 
ship subsisting between the woman and the adopter., The adoption of a 
brother’s son might be objected to upon this ground, but it should be observed 
that he and others holding the same rank are looked upon as sons even without 
adoption. Considering the relations expressly prohibited, this seems to be the 
reason which induced Nanda Pandita to ferret out some rule to cover those 
cases. 

The incongruity of relationship in adoptions is compared by the author 
with incongruous relationship in marriages, which supports the above view of 
the principle. But be it specially noticed that no marriage is invalid on the 
ground of the relationship being incongruous. In addition to the two cases 
mentioned in the Grihya-Parisishta of Asvalayana there are other passages 
prohibiting, on the selfsame ground, the marriage by a man of his stepmother’s 
sister, her brother’s daughter and his children’s daughter as well as the precep- 
_ tor’s daughter; but, however improper such marriages may be, they are never- 

theless valid ;? sapinda and sagotra females only are legally prohibited. Such 
_ marriages are generally contracted by high-caste Brdhmanas of Bengal, who are 
compelled by the restrictions imposed by Kulinism, to choose their wives from 
a certain limited number of families. This should be borne in mind for the pur- 
pose of considering the character of Nanda Pandita’s rule whatever it may 
be. 

The conclusion at which we arrive from a consideration of this principle is, 
that a man may adopt the son of a male relation who is in the same degree of 
descent from the common ancestor, and no other relation. But it should be 
observed that the principle does actually apply to the nearest relations, though 
itmay theoretically extend to all; there must be some reasonable limit to its 
operation. This principle, however, is but the counterpart of the other, and let 
us see whether anything definite can be gathered from it. 

Capability of being begotten by the adopter himself through Niyoga, 
and so forth.—Equally vague is the other criterion for determining eligibility 
for adoption, namely, “ the capability of being begotten by the adopter himself 
thi ough niyoga, and so forth.” The first question that suggests itself on reading 
thi passage is, whether the word ddi qtfg or “and so forth” does indicate any- 


Dayabhéga, 4, 3, 31. 
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thing or is an expression which is often found in argumentative writing or speech. 
but which conveys no definite meaning at all ? 

Pundit Bharatchandra Siromani the Sanskrit commentator of the Dattaka- 
Mimansé, explains the expression (édi) and so forth to indicate “the receipt 
of wealth ” as remumeration for the service. It should be observed that Niyogs 
means direction or order given by one person to another under his authority. 
According to ancient usage a woman might be directed or ordered by her husband 
or any other protector to raise issue by intercourse with another man. Ordi- 
narily a member of the husband’s family, who was also under the authority of 
the elder of the family, was directed or ordered to procreate issue on the autho- 
rized woman; on failure of him a stranger was invited by the offer of wealth 
to raise issue. Although the usage itself is called Niyoga in consequence of the 
necessity of direction to the woman in all cases, yet as regards the man he may 
‘be a party to it either by reason of the direction (== Ntyoga, or “appointment to 
raise issue”) or through the receipt of remuneration.! 

Nothing can be more obscure, vague and unsatisfactory than Nanda Pandi- 
ta’s treatment of this subject; he requires us to ascertain the relations prohibi- 
ted for adoption by considering whether the adopter could, according to an 
ancient practice which he himself maintains had long since ceased to exist, be 
appointed to raise issue on the mother of the boy intended for adoption. As if 
everything connected with that institution which is condemned even by Manu 
and other sages, were clearly set forth in the Codes or the commentaries, so that 
a reference to them might at once show who could or could not be so appointed. 
On the contrary, neither the Codes nor the commentaries furnish any informa- 
tion whatever on the point, What we find in them will appear from the follow- 
ing passages :— 

Manu :—" On the failare of issue (by the husband,) the desired offspring 
may be procreated either by her (Devara) brother-in-law or any other sapinda on 
a woman duly authorized (Niyuktdé = ordered or directed).”3 

Yajnavalkya :—“ The son of the wife is one begotten on a wife by a Sagotra 
or any other.” In another passage* he declares :—“ The (Devara) brother-in-law 
or a sapinda or a sagotra being directed by the Guru (such as the father-in-law‘), 
and being sprinkled with clarified butter, should approach the sonless woman 

after each catamenia for the purpose of procreating a son; should approach 
until conception, otherwise he would be degraded: a son begotten in this mode 
becomes the husband’s wife’s son.” 

These instances are sufficient to show how the subject has been dealt w h 


2 Dattaka-MimAnsé, V, 16. * Yajnavalkya, I, 68-69, 
3 Manu, IX, 59. s Mitákshará, on the above texts. 
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by the sages. The commentators also do not throw any additional light.! The 
above passages lay down that any person who is willing may be appointed, at 
any rate, no restriction of any kind is specified in any work on law. 

That being so, one who attempts to explain the text of Nanda Pandita must 
find out some meaning by guess. Accordingly Pandita Bharatchandra Siromani, 
his commentator, says that since in the texts of Mann and Y4jnavalkya the 
brother-in-law is separately mentioned as the man to be appointed to raise issue, 
though he is included under the terms sapinda or sagotra; therefore it is inten- 
ded by the sages that a sapinda or a sagotra who occupies the same rank as the 
brother-in-law, in other words, who is of the same degree with the husband, 
may only be appointed, and no other. Hence the adopter must stand in the 
relation of a brother-in-law to the adoptee’s mother, when they are related to 
each other, in order that the adoption may be in accordance with Nanda Pandi- 
ta's rule. According to this view, in addition to the relations enumerated, all 
cousins of the same degree with the adopter, and the grand-nephew should be 
excluded. 

The passages of Manu and Yajnavalkya, however, do not appear to justify 
the above interpretation; and they have not been construed in that way by 
other commentators who appear to understand them to lay down that any 
sapinda or sagotra without any distinction may be appointed to raise issue. 

But it seems that what Nanda Pandita really intended to lay down can be 
understood, if we direct our attention to that part of the Hindu Codes, which 
deals with heinous sins and crimes, and the mode of their expiation and punish- 
ment. We find it laid down there, that cohabitation with another person’s wife 
is sinful,® that with a female of the same gotra with the man himself is a hei- 
nous sin, and that with certain specified female relations is an unexpiable sin of 
the worst type. At the same time a man is permitted by the foregoing passages 
to procreate a son on a woman who is a sapinda or a sagotra to him. There is 
thus a conflict of law, and the only satisfactory way of reconciling it is, that 
cohabitation with the female relations specifically named must be taken to be 
absolutely prohibited. The following passages of Yajnavalkya,® will enable 
you to appreciate the argument :— 

“Sexual intercourse with a friend’s wives, maidens, uterine sisters, low caste 
females, females of the same gotra, and daughters-in-law, is ordained to be equal 
to violating the bed of one’s own father or other ancestor. He who cohabits 
with his father’s sister, mother’s sister, maternal uncle's wife, daughter-in-law, step- 
mother, sister, the daughter of his vedik teacher, the wife of his vedik teacher, or 


* Seo Mitákshará, 1, 10; 1, i1, 1 and 5: Viramitrodaya, pp. 104-111. 

* Manu, XI, 60; Yéjnavalkya, III, 235. 
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his own daughter is (deemed) violator of the bed of his father. He shall te 
beheaded after emasculation, even when the woman was impelled by inclin+ 
tion.” 

It should be observed that although “females of the same gotra” sn 
generally prohibited, yet the daughter, the sister, the father’s sister, the 
daughter-in-law and the step-mother, who are sagotra either by birth or marriagt, 
are separately specified. It would be altogether unnecessary to specify then 
when they are included under the general term “females of the same gotra,” 
except for the purpose of indicating that the offence is the greatest in the ca 
of the enumerated females. 

So Vishnu says! :—“ Sexual intercourse with the mother, the daughter and 
the daughter-in-law is ati-pdtaka or worse than the most heinous sin. Sexual 
intercourse with the Guru’s wife is mahdpdtaka or the most heinons sit’ 
Sexual intercourse with the wife of the paternal uncle, the maternal grand- 
father, the maternal uncle, the father-in-law and the king; as also with the 
father’s sister, the mother’s sister, and one’s own sister, is equal to violating the 
bed of the Guru.” 

It follows therefore that a man could not be appointed or rather accept an 
appointment to raise issue on these enumerated female relations of his, whe 
intercourse with them is pronounced to be a most heinous sin and crime, punish 
able by emasculation and death. This illustrates the meaning of Nanda Par- 
dita’s rule, covers all the cases excluded by him, and includes a few more in the 
same category. Otherwise you cannot explain the common principle, upon which 
a half brother and a paternal or maternal uncle of the half blood are excluded 
by Nanda Pandita. 

Relations prohibited for adoption according to the true constructics 
of Nanda Pandita’s rule—The female relations that are absolutely prohibi- 
ted to a man for sexual intercourse according to Hindu law as shown above, 
are:—The wife of the paternal or the maternal grandfather, the father's wife, 
the father’s sister, the mother’s sister, the paternal uncle’s wife, the maternal 
uncle’s wife, the mother-in-law, the sister and the daughter. It is not necessary 
to take into consideration one or two others for the present purpose. A man could 
be appointed to raise issue on all other female relations, by reason of the 
absence of any specific prohibition. 

Therefore the relations prohibited for adoption by a man are: the paternal 
uncle, the maternal uncle, the brother, the four first cousins on paternal and 
maternal side, the brother-in-law, the sister’s son and the daughter's son. 

Taking the above prohibition conversely, a woman cannot adopt the fo ow- 
ing persons :—her brother, brother's son, brother’s son’s son, daughter's or ep- 


1 Vishnu, XXXIV, 1. ? Vishnu, XXXV, 1. ® Vishnu, XXXVI, 
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daughter’s or son-in-law’s son, daughter’s or step-daughter’s son’s son, husband’s 
brother's or sister’s son’s son, and her own sister’s son’s son. The husband’s 
son's son and grandson would also ‘be prohibited, but it is not necessary to 
include them, for their existence is a bar to an adoption by her. 

Sutherland’s marriage-theory.—Mr. Sutherland explains the expression 
* and so forth” in the passage,—“‘ the capability to be begotten by the adopter 
himself, through an appointment to raise issue on another’s wife, and so forth,” 
thus, —“ By such an appointment, or marriage, and the like.”! The first idea 
that suggests itself on perusal of this explanation is, what does the learned 
translator mean by the words “and the like” ? It must be conceded that those 
words mean nothing; if that be so, then the words “and so forth” in the text 
may as well be taken, as I have already told you, to be a meaningless expression. 
It should be observed that the explanation given by Mr. Sutherland does not 
purport to be supported by any authority. 

In his Synopsis, Head Second, Mr. Sutherland expresses his conclusion in 
these words :—“ The first and fundamental principle is, that the person pro- 
posed to be adopted, be one, who, by a legal marriage with his mother, might 
have been the legitimate son of the adopter. By the operation of this rule, a 
sister’s son, and offspring of other female, whom the adopter could not have 
espoused, and one of a different class, are excluded from*.adoption. In the 
present age, marriage with one, unequal in class, is prohibited.” 

The writer appears to lay down a comprehensive rule of his own including 
all the cases ; for, the exclusion of one of a different class is not put by Nanda 
Pandita upon the same ground by which the specified relatives are excluded ;3 
nor is an adoption of one belonging to a different class invalid,’ though he is not 
entitled to all the rights of a son whose adoption is fully approved. The capabi- 
lity of being produced by the adopter himself by an appointment, which is the 
principle of exclusion is entirely lost sight of, in the Synopsis. Mr. Sutherland 
appears to have thought that appointment to raise issue, and marriage are co- 
extensive in operating exclusion. But that view is obviously wrong, as I shall 
presently show. 

This marriage-theory is not supported by any authority except that of 
Mr. Sutherland himself who seems to have been led into it by the analogy of a 
similar rule of Roman law,‘ and it cannot be accepted as correct for the following 
reasons :— 

1. It is most unreasonable to suppose that although Nanda Pandita ex- 
pressly refers to the ancient usage of appointment to raise issue on another 
man’s wife, which had become obsolete and illegal long before his time, for the 


2 Dat. Mim. V, 16, and note. 2 Dat. Mim. II, 74-88. 8 Dat. Mim. III. 
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purpose of laying down the rule of exclusion, yet his rule is neither more nor 


less than the one deducible from a consideration of the prohibited degrees for 


marriage. You cannot imagine that Nanda Pandita’s rule could as well bə 
explained by the existing institution of marriage, as by the obsolete and obscure 


usage of the ancient times, by which he seeks to explain it, without attmbuting 


to him wrong-headedness and perversity of intellect. 


2. The marriage-theory does not cover all the cases expressly excluded by | 
Nanda Pandita. For he forbids the adoption of a brother, a paternal unele | 


and a maternal uncle who may be either of the whole or half blood: now, i | 
may very well be, that there could be a legal marriage of a man with his step- 


mother and his paternal or maternal step-grandmother, if they were unmarried. 


Hence the rule propounded by Mr. Sutherland is not comprehensive so as to 
exclude them; it cannot therefore be legitimately taken to be what Nands | 


Pandita intended to lay down. 


| 


3. This shows that marriage, and appointment to raise issue on another | 
man’s wife are not co-extensive as regards the prohibited relations. But accord- 
ing to Sutherland’s own explanation in his note, Nanda Pundita must be takma — 


to intend “capability to have sprung from the adopter himself by an appoint 
ment to raise issue, or by marriage,’ The first question that arises for con- 
sideration is, whether Niyoga and marriage are to be taken distributively o 
collectively in order to ascertain the persons to be avoided in adoption, in other 
words, are those relations only to be eschewed who are excluded by the one 38 
well as by the other of the two tests, or also those that are excluded by either? 
The next question that suggests itself is, whether the modern or the ancient rales 
of marriage are to be taken into consideration along with the rules of the ancient 
usage of Niyoya which is forbidden in this Kali age? Marriage-rules for the 
present age are different in some respects from those prevalent in past ages, for 
instance widow-marriage though permitted in ancient times, is prohibited in the 
present age, but has again been legalized by the Legislature. The rules appli- 
cable to widow-marriage should rather be taken into consideration, in this 
connection, than those regarding the marriage of maidens, for the boy’s mother 
being a married woman at the time when he was begotten, it accords better 
with the reason of the prohibition to consider whether the adopter could marty 
her if she were a widow at that time, than if she were unmarried ; seeing that 
appointment to raise issue on her must relate to her married state. There is also 
another question to be solved, namely, what rules are to be followed, if those re- 
lating to marriage be contradictory to those respecting appointment; in o ier 
words, if the capability of having sprung from the adopter himself is pos é 

ander the former, and otherwise under the latter, or vice versa? Now, in cons! = 

ing these vexed questions that arise if the marriage-theory be accepted, you sb ld 

bear in mind the following indisputable rules: first, a man cannot marry ad al 


| 
| 
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who is sapinda or sagotra to him; second, a woman by marriage becomes & 
member of the gotra to which her husband belongs, and acquires consanguineal 
sepinda relationship to her husband and his sapindas ; third, after marriage she 
ceases to be a member of her father’s gotra, though she retains the sapinda 
relationship; and, fourth, a sapinda or a sagotra male relation of a married 
woman may be appointed to raise issue on her. With respect to the last, it 
should be observed that the texts say, “a brother-in-law (devara) a sapinda or 
a sagotra male may be appointed”; in the English versions of those texts, the 
expression “the husband’s brother” is used for the word Devara ; the translation 
is perfectly correct, but the construction of the whole sentence becomes differ- 
ent, for the words sapinda and sagotra are construed with the word “husband’s,” 
whereas in the original they are to be taken relatively to the woman: the 
sapindas and the sagotras of the husband do, no doubt, bear the same relation 
to her, but in addition to them she has her parental sapindas, who may also be 
included under the term sapinda as used in those texts. Let us proceed to see 
the difficulties that arise from the introduction of the marriage-theory. A man 
who is related as sapinda or sagotra to a woman may be appointed to raise 
issue on that woman, but he may not marry her if she were unmarried; her 
Bon may be adopted according to Nanda Pandita, but not according to Suther- 
land. It should further be noticed in this connection that a parental male 
sapinda of a woman cannot marry her, but he may be appointed to raise issue 
on her, because the term sapinda is used in the texts relating to the Niyoga 
without any qualification. A person who is not a sapinda to a woman cannot 
marry her if she belongs to the same gotra with himself, but if after marriage 
with a man of another gotra she becomes a widow, then she may be espoused 
by that person, for she does no longer belong to his own gotra: her son may or 
may not he adopted according as you consider whether she may be taken in 
marriage as widow or as maiden. In illustration of this, take the instance of 
an adopted son’s marriage: a person adopted by a man of a different gotra, 
retains his consanguineal sapinda relationship in his natural family, but ceases 
to be a member of his natural father’s gotra ; he can espouse a girl of his natural 
father’s gotra, if she be beyond the degrees of sapinda relationship, whom he 
could not have married had he not passed out of the gotra by adoption. 

4. Nanda Pandita compares the incongruity of relationship in adoption 
with incongruous relationship in marriage. But yon never compare one thing 
with another if both things are identical. Mr. Sutherland would make adoption 
of a child and marriage of his mother identical for that purpose. . 

5. Nanda Pandita does not at all refer to the prohibited degrees for mar- 
riage, but only to incongruity of relationship. And it is a proposition which 
ought to be accepted on its mere statement that the principles upon which 
prohibited degrees for marriage are based are not at all applicable to adoptions. 
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Besides, leaving aside the mistranslation by Sutherland agreeably to his 
own erroneous view, Nanda Pandita concludes the subject by saying ac 
cording to Sutherland’s version,—‘“in other words, such person is to be 
adopted, as with the mother of whom, the adopter might have carnal know- 
ledge.” Now the question arises as to how is it to be determined whether the 
adopter might have carnal knowledge with the adoptee’s mother? If his incli- 
nation be adopted as the test, you cannot have any definite rule. The prohi- 
bited degrees for marriage again, do not prohibit cohabitation, but simply 
declare that a marriage within them does not create the relation of husband 
and wife. Hence the marriage-theory does not furnish us with any criterion to 
determine as to, with what females a man may have carnal knowledge. You 
have, therefore, no other alternative than to see, with whom is sexual intercourse 
prohibited by Hindu law. And that subject is dealt with in the part dealing 
with expiation, to which I have already drawn your attention,! and which 
shows that the sagotra females are generally prohibited, and that a few sagotra 
females and a few sapinda females belonging to a different gotra are only speci- 
ally prohibited; but all sapinda females belonging to a different gotra are not 
prohibited for intercourse, though they are prohibited for marriage. Hence 
also the marriage-theory falls to the ground. 

6. The half brother or the paternal first cousin or similar relations of a 
Hindu may marry his mother’s sister or maternal uncle’s or aunt’s daughter, or 
any other female sapinda on his mother’s side, however disapproved some of 
these marriages may be. Now, a boy who is the issue of such marriage, may 
as a sagotra sapinda, be most eligible for adoption according to Nanda Pandita’s 
owh opinion, but not according to Sutherland’s view; hence the marriage-theory 
would make the author inconsistent with himself. 

Marriage-theory not supported by any Sanskrit writer on adoption.— 
There are many Sanskrit writers on adoption, but none of them allude to mar- 
riage in this connection ; some of them refer to Nanda Pandita’s Dattaka-Mimansa 
on this very subject, but they do not understand him to lay down a rule of that 
kind. I shall give you the substance of what they say. 

Referring to the text of Saunaka, relating to the daughter's and the sister's 
son, the Dattaka-Chandrika says that it prohibits the adoption of a daughter's 
or a sister's son by a person other than a Sudra;* and explains the expression 
“ the reflection of a son” in Saunaka’s text, to mean the resemblance of a son,” 
or “the capability to have been begotten by the adopter through Niyoga, and 
so forth.” The author does, in fact, briefly express what is stated in 1 ə 
Dattaka-Miménsa.”’ 

The Dattaka-Nirnaya of Srinatha Acharya takes Saunaka's text to fort 1 


1 Vide Supra, p. 821. 2 Dattaka-Chandriké, 1, 17. 3 Idem. 2, 8. 
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the adoption of the sister’s son only; but he cites that text as one of Nárada :! 
this view is noticed by Nanda Pandita.® 

The Dattaka-Darpana says that a brother and a paternal uncle are to be 

excepted, as they are unfit for being looked upon as sons; so also the maternal 
uncle, the sister’s son and the daughter’s son are to be excluded by reason of 
the objection of incongruity of relationship against their adoption.® 

The Dattaka-Kaumudi cites the opinion of Ananta Bhatta to the effect that 
a brother and a paternal or maternal uncle are to be excepted, since they are 
unfit to be regarded as sons, by reason of incongruity of relationship. The 
author adds that the sister’s and the daughter’s son are also to be avoided. He 
goes on discussing the subject in the course of which he refers to the Dattaka- 
Mim4ansa and gives his summary in these words,—“ A brother’s son should not 
be adopted by a full sister; the daughter’s son, sister’s son, paternal uncle, and 
mother’s sister’s son are not to be affiliated ; but even a daughter’s or sister’s son 
may be adopted by a Sudra; regard being had to similar incongruity of rela- 
tionship, others also are not to be adopted. * 

The Dattaka-Didhiti reads the text of Saunaka in a slightly different way, 
and observes that a daughter’s son and a sister’s son should be adopted by 
Sudras.6 It does not say anything about their affiliation by the regenerate 
tribes. s 

The Dattaka-Manjari says, —“ Amongst Brahmanas the daughter’s and 
the sister’s son are excepted, since they are unfit for being looked upon as sons; 
and for the same reason the paternal uncle and the like are excluded.’® 

Nilakantha in his Vyavahéra-Maytkha,’ interprets Saunaka’s text to mean 
that Sudras must adopt only their daughter’s or sister’s son; he does not ,eite 
the line relating to the adoption of the sister’s son by the twice-born classes, 
although he quotes all the texts of Saunaka, dealing with adoption. The view 
which he takes of Saunaka’s text is noticed by Nanda Pandita but is rejected 
by him.’ 

The Conclusion to which any reader on carefully perusing these works 
on adoption, as well as what is written on the subject in other Sanskrit com- 
mentaries, must come is, that there was no restriction governing the choice of 
a boy to be adopted, but Nanda Pandita, while writing specially on the 

subject, directed his mind to the question, and found only two texts on the sub- 
ject, namely, one of Sákala and the other of Saunaka. The first of which 
discourages the adoption of only three relations, namely, the daughter’s son, the 
sister’s son, and the mother’s sister’s son. The second passage is, as we have 


* Dattaka-Siromani, page, 76. é Dattaka-Siromani, p. 159. 
? Dat. Mim. 2, 96. 6 Idem. p. 165. 
* Dattaka-Siromani, page 153. 1 Page 53, Mandlik’s edition. 


* Idem. pp. 157-158. 8 Dat. Mim. 2, 99-102. 
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already seen, capable of different constructions, but it is liable to be construed 
as disapproving the adoption of the daughter’s and the sister’s son, amongst 
the twice-born classes. Incongruity of relationship is considered by all the 
writers who have dealt with the matter, to be the principle upon which those 
passages are founded, in other words, it is incongruous or inconsistent with 
refined taste or feelings that certain nearest relations should be looked upon as 
sons; for instance, that a person who used to call you ‘maternal uncle’ should 
address you ‘father,’ is likely to be repugnant to your feelings. And the same 
principle is applicable also to certain relations other than those specified in the 
above passages, such as a brother and a paternal or maternal uncle. But there is 
no express authority for excluding them. Nanda Pandita supplies that deficiency 
by deducing the principle of incqngruous relationship from Saunaka’s expres- 
sion “reflection of son” and his text referred to above, and excludes a brother 
and an uncle by the application of that principle. The other writers also 
exclude those very relations or some of them, but none add any new relation 
to the list, though it is observed by some writers that other similar relations 
should be avoided, whose adoption would be liable to similar objection. The 
paternal and the maternal uncle’s and aunt’s son and a brother-in-law would be 
the only other relations excluded according to the only acceptable construction 
of Nanda Pandita’» principle of “capability of having been begotten by the 
adopter himself”; that capability being wanting m those cases only where the 
boy’s mother is such a relation, that the adopter’s cohabitation with her is abso- 
lutely prohibited, as is evidenced by the nature of punishment and expiation. 

The whole thing appears to be put upon an esthetic ground; there may 
also be an ethical element in it. One thing, however, is clear, namely, that 
Sutherland’s theory is supported by none. 

The incest theory, and the adulterous theory of adoption.—The view 
which Sutherland sets forth in his Synopsis with respect to the restriction on the 
choice of the boy to be adopted, has, however, been adopted by the European text- 
writers and incorporated in their works.! But it should be noticed that even Suth- 
erland’s rule goes no further than this, that whether an adoption involves incon- 
gruity of relationship is to be determined by the consideration whether. the 
adopter could have married the adoptee’s mother, had she been unmarried. Great 
misconception, however, appears to prevail about the nature of the rule, and it 
has given rise to a false theory of adoption. It is supposed that the adoptive 
father is deemed to have begotten the adopted son on that son’s natural mother, 
hence if she be prohibited to the adopter for marriage, the adoption would 
incestuous. Sir F. Macnaghten observes? :—“ But it was a family of Brahm 


1 1 Strange, 83; Sir, F. Macn. Cons. H. L., 171; 1 W. Mgcnaghten, 67. 
2 Considerations on H. L., 171. 
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and her claim was impugned upon the ground of relationship, it being argued 
that she could not without incest be the mother of her uncle’s son.” Mr. Mayne 
remarks,—‘“ The real fiction is, that the adopting father had begotten the child 
upon its natural mother ; therefore it is necessary that she should be a person 
who might lawfully have been his wife.”! This notion of incest makes one look 
upon an adoption in violation of the prohibition, with some degree of abhorrence, 
and seems to have mainly contributed to the result that these prohibitory rules 
based upon relationship are regarded to be of a character different from that of 
the affirmative rules of preference, which are based upon the same ground of rela- 
tionship, but which have been held, as we have already seen, to be of moral 
obligation only. It is worthy of remark that if adoptions in the prohibited 
cases imply incest, then every adoption must involve adultery. 

+ There is no authority, however, in Hindu law for supporting the notion of 
fictional or constructive incest and adultery. Incongruity of relationship is the 


- principle of Nanda Pandita’s rule of exclusion, and capability of being produced 


by the adopter through appointment is the test for determining whether an 
affiliation involves incongruous relationship. He does nowhere say that the boy 
is to be deemed actually procreated by the adopter, and he refers merely to the 


_ eapability of production through the ancient usage of appointment which was 


not in existence at his time; there is therefore no foundation for even an inference 


-~ of the supposed fiction. 


Besides, if the theory of adoption had been that the adopted son was 
begotten by the adopter on the boy’s natural mother, then the adopted son should 
have been a consanguineal sapinda to the adopting father. But while dealing with 
the sapinda-relationship of an adopted son to his adoptive father Nanda Pandita 
and other writers distinctly say that an adopted son cannot become a consan- 
guineal sapinda of the adopter, although a wife becomes so of her husband.* 

Again if that were the true theory, then an adopted son ought to retain his 
legal relationship with his natural mother and her relations, and could not be 
filially connected with his adoptive mother. But on the contrary we find Nanda 
Pandita laying down that the adopting mother’s ancestors become the maternal 
grandsires of the adopted son’; and our Courts hold that an adopted son is 
entitled to inherit from the adoptive mother and her father and: other relations 
in the same way as a real legitimate son born of her.‘ 

I have already told you that procreation forms no part of the idea of son- 
sh'~ according to the Hindu law of affiliation; and there is no fiction of the kind 
me tioned above. If you like to have a fiction, then, considering the effects of 
an option, you may rather say that the adoptive father has begotten the iia 
te son on his own wife who joins in the act of adoption. 

’ Tayne’s H. L., § 125. _ * Dat.-Mim. VI, 14-17. ° Dat.-Mim. VI, 50. 
‘  alikomul Moosoomdar v. Uma Sankar Moitra, I. L. B., 10 Calo., 232; L. R., 10 I. A., 138. 
85S 
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Incongruous relationship relatively to the adoptive mother shoud 
also be avoided.—If incongruity of relationship be a bar to adoption, it mus 
be considered in relation to both the adoptive father and mother. If aman 
eannot adopt his sister’s son by reason of incongruity of relationship, because he 
cannot think himself the father of his sister’s son, then how can a woman think 
herself the mother of her brother’s son; if a man cannot regard himself as the 
father of his daughter’s son, a woman also cannot regard herself as the mother 
of her father’s son. Repugnance to feelings, which forms the foundation of the 
rule, applies with greater force to women who are more subjective than mez 
Accordingly Nanda Pandita lays down that a woman must not adopé ber 
brother’s son. It is, no doubt, true that Nanda Pandita has not, in the passages 
in which he has discussed the subject, expressly mentioned the adopting mother, 
but the principle enunciated by him, is applicable as well to the adoptive mother 
as to the adoptive father. Hence it appears quite reasonable that the rules laid 
down by him should be understood in relation to both the adoptive father snd 
mother, but in converse ways. 

With respect to this Mr. Sutherland remarks, —“ Nanda Pandita declares, 
that a woman may not affiliate a brother’s son: if his opinion be correct, it 
might be consistently argued, that where a woman is proceeding to adopt with 
the sanction of her husband or kindred, she must not select generally, one with 
whose father she could not have legally married.”! The learned translater 
seems to forget that the idea of “prohibited connection” for adoption originated 
with Nanda Pandita who has been more or less followed by some of the later 
writers, there being no authority in passages of law for prohibiting the adop- 
tion of any other than the daughter's, the sister’s, and the mother’s sisters 
son. Hence if any doubt arises as to the accuracy of Nanda Pandita's own 
opinion, it must relate to the matter in its entirety and not so far only as concerns 
the adoptive mother. The only ground upon which the correctness of Nands 
Pandita’s opinion can be called into question is, that it is not fairly deducible 
from the texts. If the learned translator relies upon that ground, then undoub- 
tedly he is perfectly justified in questioning the accuracy of Nanda Pandita's 
opinion that a woman may not affiliate her brother’s son; for, the passage of 
Manu? from which he derives that position is not capable of being fairly con- 
strued in that way. But that ground may be equally urged against what Mr. 
Sutherland calls “the fundamental principle” of selection, whatever it may really 
be. First of all, Nanda Pandita’s construction of Saunaka’s text to the effect that 
amongst the three superior tribes, sister’s son is not mentioned in any Shaster 85 

a son—is open to the same objection; this interpretation would have been fair, 
had the Shasters specified who shall or shall not be adopted. In the next place, 


2 Sutherland’s Synopsis, Head 2nd. © Vide supra p. 809. 
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accepting his construction of that passage to be perfectly fair, what you arrive at 
is, that Séunaka and Säkalas forbid the adoption of the daughter’s, the sister’s, 
and the mother’s sister’s son. Now, you must bear in mind that both these 
sages do at first lay down that preference is to be given by the adopter to his 
relations in the order of sapindas, sagotras and others, which terms include all 
descriptions of connection; then they lay down the prohibition by way of .ex- 
ception to the previous rule; the prohibition therefore must be limited to the 
two or three named relations, for the substance of the rules according to the 
fair construction of the passages is, that you may adopt any relations excepting 
the two or three. There is therefore no room for drawing a general principle 
of exclusion from the prohibition. Nor can the expression “reflection of a 
son,” suggest to any reader of the passage the meaning which Nanda Pandita 
has put upon it. It is impossible therefore to differentiate between the two 
rules upon that ground. 

Mr. Sutherland’s opinion, however, seems to be based not upon the above 
ground but upon his view expressed in the first Head of his Synopsis, namely, 
that a woman is capable of adopting not in her own right, but in right of her 
husband, and therefore the incongruity of relationship is to be considered solely 
with respect to him. It may be true that a woman has no right to have a son 
independently of her husband, that her husband may have a natural born or 
adopted son apart from her, and that son may be a son to her in a secondary or 
tertiary sense, although such son may be old enough to be her father; but 
nevertheless there is no reason why the same principle of incongruons relation- 
ship should not be applicable also relatively to her, when she joins with her 
husband in adopting a son, or she alone adopts one under her husband’s permis- 
sion, in the character of adoptive mother. It may, no doubt, be said that her 
husband could have married her mother instead of her, and therefore can adopt 
her brother, But could he be the father of her brother, and at the same time 
husband of herself P Possibility of marriage, however, is not the correct test 

which consists in the repugnance of feelings, common to both the adopting 
father and mother. As to women’s incompetency to adopt in their own right, I 
have already shown that view to be incorrect. 

According to Nanda Pandita the incongruity of relationship must be avoid- 
ed in relation to both the husband and wife when they jointly adopt, or the wife 
alone adopts during the husband’s life with his assent ; in relation to the husband 
alone when he alone adopts ; and in relation to the wife alone when she adopts 
after the death of the husband. The principle must operate with respect to 
the persons that are alive, for no relationship can be incongruous to the soul of 
a deceased person. What objection is possible when the widow adopts her hus- 


$ Vide supra pp. 308—309. 


332 WHO MAY BE TAKEN IN ADOPTYON, OR CAPACITY TO BE ADOPTED. 


band’s sister’s son, or a man adopts his deceased sister’s son? Certainly there 
cannot be an incest between a living person and the soul of another who is 
dead. It should be observed that the expression “bearing the reflection of a 
son” describes the boy who is being adopted, therefore it must be taken m 
correlation to the person who actually receives him in adoption, and the rule 
extracted therefrom must be understood in relation to the person performing 
the ceremony of adoption, which is the subject dealt with in Saunaka’s passages 
wherein that expression is used. 

Sir F. Macnaghten, however, was decidedly of opinion that a widow could 
not take in adoption the son of her uncle. The facts of the case in which the 
question arose, were as follows: A man died leaving three widows and an 
authority permitting his widows to adopt, and making certain directions as to 
which of them should select the boy in case of their disagreement, according to 
which preference might be claimed by the second widow; but the boy selected 
by her was the son of her uncle, and that fact was considered to be an insuper- 
able bar to her taking him in adoption; she did in consequence withdraw her 
claim, the same boy being adopted by her co-widow, and no decision was given.! 
But it should bé borne in mind that although the boy so adopted became the 
son of her husband and the adopting co-widow, he could not become her son for 
any purpose. Mr. Mayne criticises the above opinion, but he seems to labour 
under the misapprehension that a son adopted by the husband in conjunction 
with one wife, becomes the son of all the wives. There is no authority in Hindu 
law for that proposition. There is only one text of Manu? which declares that 
the husband’s begotten son by one wife becomes the son of all his wives, in the 
same way as a brother's son, of all the brothers. The Dattaka-Mim4ns& and 
the Dattaka-Chandriké maintain that in the case of the brother’s son, adoption 
is absolutely necessary in order to constitute him the legal son of his uncles. 
To this an objection is raised, that if that were so, an adoption would also be 
necessary in the case of the son of a co-wife to constitute him her co-wife's 
son,—which is obviated by the argument that as the husband’s begotten son is 
sprung from the husband’s body he becomes filially related to his wives® in the 
same way as an appointed or an adulterous wife’s son became by operation of law 
the husband’s son.* The learned author further remarks—“ In fact it would 
appear that the Hindu law takes no notice of the wife in reference to adoption.” 
But he seems to forget that an adoption is a religious ceremony, and that it is 
an established principle of Hindu religion that the wife is an indipensable 
associate for the performance of religious rites. It was therefore, quite n- 


1 Sir F. Macnaghten’s Cons. on H. L. 168 (171.) 
2 Mann, IX, 183. 
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* Dat. Mim. 1, 34. 


INCONGRUITY OF RELATIONSHIP, CHARACTER OF THE RULES. 333 


necessary for the Sanskrit writers on adoption to expressly say anything about 
her; and they do take notice of the wife where necessary. And if you adopt the 
Dattaka-Mimansé& to be authoritative, you cannot pass over the present point; 
otherwise the rule in its entirety should be rejected. 

Incongruity of relationship in a Sudra adoption.—The texts of Sakala 
and Saunaka! dealing with the subject of the selection of the boy, relate to the 
twice-born classes and principally to the Brihmanas. Saunaka expressly says 
that the daughter’s and the sister’s son are affiliated by the Sudras: therefore 
those two cannot be taken to be prohibited to that class. Now, the question 
arises, whether the general rule relating to the prohibited degrees for adoption ` 
applies to the Sudras, subject to the above exception. On the one hand it may 
be argued that the principle of incongruity of relationship is deduced chiefly 
from the prohibition of adoption by the twice-born classes, of their daughter’s 
and sister’s sons, and that when that is permitted to the Sudras, the foundation 
upon which the general rule is based fails, and with it the whole superstructure 
goes down. On the other hand it may be argued that the general rule is 
deduced not so much from that text as from the expression “ reflection of a son,” 
that the daughter’s and the sister’s son only are permitted to the Sudras, and 
that therefore the general rule must apply to them subject to the above ex- 
press exception permitting the adoption of the daughttr’ s and the sister’s 
Bon. 

The character of these prohibitory rules.—The principal question for 
consideration with respect to what may be called the prohibited degrees for 
adoption is, whether these rules are merely recommendatory, or imperative so as 
to invalidate an adoption made in violation of them. There are several cogent 
reasons for holding them to be merely directory :— 

l. . Relationship subsisting between the adopter and the boy intended for 
adoption appears to have been no bar to affiliation according to the Codes of 
Hindu law. For, in the first place there is absolutely no restriction laid down ; 
in the second place, the affiliation of the daughter’s son as a putrikd-putra proves 
affirmatively beyond the shadow of a doubt that there was no such restriction, 
and the same view is corroborated by the fact that the son produced by a maiden 
daughter became the son of his maternal grandfather. 

2. The majority of the commentators on general law recognize, as we 
have already seen, the twelve descriptions of sons; some of the latest commen- 
tators, do no doubt give prominence to the — that certain practices though 
perfectly legal according to the Codes are to be avoided in this Kali age, and 
say that the Dattaka is the only son that may now be affiliated, but there are a 
few of the same school who maintain, that the putrika-putra may be made even 
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now. But none of them contain any rule hampering the adopter’s choice ot 
the boy to be selected for affiliation, on any ground. 

3. Admitting that the texts of Saunaka and Sékala are genuine aad 
authoritative, they together cannot be taken to go further than to forbid the | 
adoption of the daughter’s, the sister’s, and the mother’s sister’s son. But the 
manner in which the rule has been laid down should be taken into considere 
tion for judging its character. The substance of what the two authors say is,— 
“ You should adopt your nearest sapinda or in his default your nearest sagotra, 
on his failure, a relation of a different gotra except the daughter's, the sister's and 
the mother’s sister's son.” The exception must be of the same character as the 
rule to which it forms an exception; and if you pronounce the rule to be of 
moral obligation, then you cannot but admit that the exception also mast be of 
the same character. There is again a text of Yama which appears to recognize 
the adoption of the daughter’s son by the twice-born elasses, for, it says,—“ It is 
not expressly required that burnt-sacrifice and other ceremonies should be 
performed on adopting the son of a daughter, or of a brother, for it is accom- 
plished in those cases, by word of mouth alone.”! As Homa is necessary for the 
twice-born classes, the adoption of the daughter’s son mentioned in this text 
must refer to them. 

4. Saunaka expressly says that the adoption of the daughter's and the 
sister’s son is made by Sudras. From this and the next sentence which is not 
found in many copies, it is inferred that they are prohibited to the twice-bom 
classes for adoption. Now, if anything is permitted to the Sudras and prohi- 
bited to the other tribes, the irresistible presumption is that so far as the 
twice-born classes are concerned, it is simply disapproved and not absolutely 
interdicted. For instance, Manu says? that the Asura form of marriage is lawful 
only for Vaisyas and Sudras, it is by necessary implication pronounced to be 
unlawful for Bréhmanas and Kshatriyas; but does it follow that a marriage 
by a Bréhmana in that form is invalid? Certainly not; such marriages ar 
usual amongst certain sections of the Bráhmanas in Bengal. What rules of 
this kind mean is, that such and such practice may be allowed to low people, but 
it is unworthy of respectable persons; in fact such rules simply appeal to the 
pride of caste-for their observance, and fall within the catagory of the Law 
of Honour, but are not intended to be imperative. I have already told you 
that the ancient distinction between the Sudras and the twiceborn classes has, 


3 Huebut Rao Mankur v. Govind Rao, 2 Borrodaile’s Reports, 75 (85): Ido not rem er 
having seen the original text cited in any commentary of note, but Pundit Bharat Ch ™ 
Siromani used to repeat it when explaining to his pupils the prohibition against the a? ™ 
of the daughter’s son, it is as follows — 
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to a great extent, ceased to exist, and that the Bréhmanas themselves have 
become divisible into Bráhmanas by qualification and Brahmanas by birth, 
the latter being no better than Sudras some sections of whom again may 
on account of their culture and purity of conduct aspire to the position of 
the better classes of the Bráhmanas. A Brdhmana again may, as I have 
already told you, reduce himself to the position of Sudras by his conduct. If a 
Brahmana chooses to adopt his daughter’s or sister’s son, the utmost that you 
can say is, that he may fall in the estimation of his caste people by doing an 
act like a Sudra. But there is no earthly reason justifying the conclusion that 
the adoption is invalid. Has any Bráhmana been ever outcasted by adopting 
his daughter’s or sister’s son, though instances of such adoption are not rare? 

| 5. Nanda Pandita has explained the texts of Saunaka and Sékala dealing 
with the choice of the boy to be adopted, in the same way as those sages. He 
| has treated of the affirmative as well as of the negative rules in the same manner: 
he has with elaborate minuteness laid down rules for guiding the adopter to select 
the boy from amongst his relatives in a certain order, and has likewise extracted 
a rule of exclusion of a class of relatives, from the isolated instances mentioned 
by the sages. And neither from the manner nor from the language in which he 
has discussed the subject—can any distinction be drawn between the affirmative 
and the negative rules. You cannot put forward any ground for differentiating 

between them, and if you say that the former are directory, you cannot reason- 

ably affirm that the latter are of a different character. Mr. Sutherland, however, 
says, —“ It has been intimated by writers on law, (he means the lawgivers) 

that proximity of kindred ought to determine the choice of an adopted son. 

But, thongh Nanda Pandita extends this principle with elaborate minuteness, 
it cannot be regarded, as a rigid maxim of law, vitiating the adoption of a 

remote, when a near kinsman—or of a stranger, when a relative,—may exist,” 

The learned translator, however, does not favour us with his reasons if any, for 

discriminating between the two sets of rules which are supplementary to each 

other. , 

6. As regards the general rule of exclusion, whatever it may be, which 
Nanda Pandita lays down upon the principle of incongruity of relationship, 
deduced by him from the prohibition by Sákala and Saunaka, of the adoption 
of the daughter’s, sister’s, and the mother’s sister’s son,—it rests entirely on the 
authority of Nanda Pandita. It is a novel rule not found in any other commen- 
tary, not even in the Vaijayanti, his earlier book. It cannot be enforced unless 
Nanda Pandita be admitted to have enjoyed the position of the legislator whose 
authority is to be obeyed by all the Hindus of India. We have already seen 
what his actual position was. The want of an- enquiry into the age of his work, 
and Mr. Sutherland’s erroneous, though natural, exaggeration of the value of the 
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works translated by him, clothed the treatise with a halo of antiquity and mus- 
led the judges into the belief that it contained authoritative rules observed by 
the Hindus. As the truth has now become known, one should hesitate to 
enforce his rules as binding upon the Hindus who, quite innocent of what was 
written by obscure authors like Nanda Pandita, have been guided by ther 
ancient customary law and usages in matters like adoption. If Sutherland's 
rule be enforced, numerous adoptions in Bengal would be invalidated. 

7. Nanda Pandita himself does not seem to put the rules higher than 
as preceptive; and this is clearly indicated by his comparison of the incongruity 
of relationship in adoptions, with the incongruous relationship in marriages ; it is 
to be avoided in the one case just as in the other. But it is universally admitted 
by commentators on the Hindu law of marriage, that a marriage involving 
incongruity of relationship is perfectly valid in law, though reprehensible. 
While dealing with the prohibited degrees for marriage in his Vaijayanti or 


commentary on the Institutes of Vishnu, Nanda Pandita does not at all refer to- 


the passages of law, bearing upon incongruity of relationship as a ground of 
exclusion. i ° 

8. The giver is capable of making the gift, and the adopter is capable of 
accepting the gift, but the thing given is tainted with a defect. What is the 
legal consequence according to Hindu law, when the adoption has been comple- 
ted by the due performance of all the ceremonies, in violation of the rule 
forbidding the acceptance of the particular thing? This is precisely similar to 
the case of a Brahmana accepting a gift from a thief, discussed in the Mitak- 
sharé: there is a passage of law prohibiting the acceptance of such gift, but 
the Mitékshara says that the precept does not affect the legal validity of the 
gift and acceptance, the property passes to the donee, and the transaction is 
perfectly valid, but the acceptor incurs sin. In fact these are the cases to which 
the doctrine of factwm valet is properly applicable. 

9. The religious ceremonies accompanied with the Homa, or burnt sacri- 
fice, and performed in the manner prescribed by the Sástras, are, according to 
the doctrine of the sacred law and the belief of the Hindus, attended with 
irrevocable consequences, which cannot be undone when the ceremonies have 
been once done. An adoption performed with the Vedik rites cannot be an- 
nulled on any ground. With respect to the adoption of the eldest and only son, 
the Shastris of Bombay observed,— Before committing this fault he should 
have reflected, but if he did it without reflection he cannot take him back again. 
For it is thug said, ‘That which is done, cannot by an hundred negatives — 
undone,’ and from this it is clear, that what is done according to the rules 
the Veda, cannot be annulled.”! And this rule applies to marriages within pro 
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bited degrees through ignorance of law or fact. For instance, Baudhd4yana 
declares, “If a man marries a sagotra damsel through ignorance he shall main- 
tain her as a mother.” Raghunandana! cites this text and a few others of simi- 
lar effect, and provides expiation for such marriages, but he does not say that 
the marriage is void, or that the woman may be restored to her original posi- 
tion: cohabitation is, no doubt, prohibited, but the woman must remain depend- 
ent on the man who is to provide her with maintenance, that is to say, the 
relation in other respects must be the same as between husband and wife; the 
apparent reason being that what has been done with Vedik rites cannot be un- 
done. The principle applies to adoptions with greater force, for the restrictions 
relating to them cannot bear comparison with prohibited degrees for marriage 
which are based upon social reasons of a grave character. With respect to an 
adoption of a boy from a different caste, Nanda Pandita, after having prohibited it 
in the same way as adoptions under consideration, says that if a boy of a different 
«caste be adopted, he should not be made the heir to the estate, but food and 
raiment must be allowed to him. In fact, the adoption is valid, but the 
adoptee acquires an inferior status. The Hindu law again does not re- 
cognize an Action for having a marriage or an adoption declared invalid. 
As regards marriage, great divergence of opinion prevails amongst the sages 
with respect to the prohibited degrees, and various usage® obtain in different 
localities and amongst different castes. That may be the reason for not 
allowing such Action, the matter being left to the discretion of the people and 
the control of the castes, who act according to the usages obtaining amongst 
them. An Action for revoking a gift in adoption might perhaps lie under the 
topic of litigation called revocation of gift; but, that could be done only at the 
instance of the natural parents ; for, no other relation could lay any claim to the 
parental property in the child. But, however grossly incestuous an adoption 
might be fancied, never has any objection been raised against it by the caste 
people of the adopter or ‘the natural father, nor does any social opprobrium 
ever attach to it. On the contrary, he is recognized and treated by all people 
as the son of the adopter. The only person who takes exception to it, is he who 
would be the adopter’s heir, were there no adoption. He also does not raise his 
voice at the time of adoption, nor refuse to treat the adoptee as a relation by adop- 
tion, until the chance of his getting the adopter’s property arises when, for the first 
time, the adoption appears to him to be irreligious and contrary to the Sdstras. 
Case-law relating to the prohibited degrees for adoption amongst 
twice-born classes.—Let us now proceed to see how the law really stands at 
present, and it is to be found not so much in this or that commentary as in the 
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decisions of the Courts. We have already seen that of the two branches of 
restrictions based upon relationship to the adopter, namely, one enjoining him to 
give preference to some relations, and the second to eschew others,—the first 
has been held to be merely directory and not legally binding. But as regards 
the latter, the same view is not taken in all provinces. In some localities the 
prohibitory rules are regarded to be of the same character as the affirmative 
ones; whilst in others an opposite view is taken, and they are considered to be 
imperative. This distinction appears to be mainly due to the marriage-theory 
of Mr. Sutherland, and the consequent false theory of adoption and the implied 
idea of incest, which seem to have misdirected the courts to think that the 
prohibitory rules are of a different character. As regards the relations prohi- 
bited, a distinction should be drawn between those expressly mentioned by 
Nanda Pandita, and others that may be included under the general rale 
of exclusion which is propounded by Nanda Pandita and borrowed by the 
author of the Dattaka-Chandrik4, but not noticed by any other commentators, 
and which itself is obscure and vague. Of the six enumerated, the exclusion 
of three, namely, the daughter's, the sister's, and the mother’s sister's son is 
based upon the express authority of Sakala and Saunaka; but there is no clear 
authority in support of the exclusion of the remaining three, namely, the brother, 
the paternal, and the maternal uncle. As regards the latter two, their adoption 
has never been heard of, nor is likely to take place; and the adoption of 8 
brother is also unheard of, except in some localities where a younger brother is 
adopted. But the question of the validity of a brother’s adoption can seldom, 
if ever, come before the Courts, the property of the adopter would in most cases 
pass to him even without adoption. If adoption be looked upon as an appointment 
of an heir, then the daughter’s and the sister's son appear to be the fittest per- 
sons whom nature points out for adoption by a man having no nearer relstions. 
The prohibition against their adoption operates with considerable hardship; 
suppose, a member of a Mitdkshara joint family wishes to give his undivided 
interest to his daughter’s son, he cannot do it except by coming to a partition 
with his coparceners, which may be impossible if he lies on his sick-bed and dies 
without separation. In the Bengal School it is not necessary to have recourse 
to adoption for that purpose, nor would it be profitable to other relations to 
contest the validity of such adoptions, for ordinarily the daughter’s son or the 
sister’s son as such will be the heirs of the adopter. 
Case-law in Bengal—SISTER’S SON.—In the first case in which the 
question of the validity of the sister's son’s adoption arose, it was held in 10 
that an adoption by a Bráhmana of his sister's son was valid.! Butin18 ,* 
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contrary view was expressed, namely, that a Hindu (Brdbmana) cannot adopt 
his sister’s son, as it imports incest.! With respect to the first case, Sir F. Mac- 
naghten says,—‘ This decision is manifestly wrong and opposite to all authority, 
except the deposition of some Pundits, who by their testimony on oath, led the 
Court into error.” The author is further of opinion that the doctrine which pre- 
vailed in that case has been overruled by a subsequent proceeding in the Supreme 
Court which, however, gave no decision on the point.* The learned author’s 
attack upon the Pundits, however, seems to be due to a misconception, for, in the 
first case, the question was, whether the adoption of the sister’s son which had 
been completed was valid; and, in the other case, the question was, whether a 
boy who was related as the paternal uncle’s son to one of three widows permitted 
_ by their husband to adopt, could be properly taken by that widow or by any 
other, and the question arose before adoption. There was thus a great distinc- 
tion between the two cases justifying a difference of opinion amongst the 

Pundits. The applicability or otherwise of the doctrine of factum valet may 
also explain the divergent views of the Pundits. However that may be, the 
question has not arisen in any other case. 

DAUGHTER’S SON.—There is one case in which the adoption of a 
daughter’s son was upheld. The Pundit in his opinion qes not at all refer to 
the texts prohibiting his adoption. Mr. W. Macnaghten, however, sayst—“ We 
must suppose, though it is not distinctly stated, that the parties in the case 
which gave rise to the question in this case were Sudras ; otherwise the reply 
does not seem consonant to law.” 

SISTER’S SON IN MITHILA.—It has been held that the adoption of a 
sister’s son in the Kritrima form amongst the superior tribes is valid. Accord- 
ing to the opinion of the Pundits, “the Kritrima form of adoption prevails as 
approved by the people of that country, without regard to the legal distinctions 
of the Dattaka form excluding an only son &c., and one precluded by reason of 
his mother’s affinity.” It should be observed, however, that the prohibited 
degrees for affiliation are deduced by Nanda Pandita from a text describing the 
formalities of adoption, and he is of opinion that the same formalities should be 
observed also in the Kritrima form of adoption,® so far as they are applicable. 
Besides, the principle of the exclusion applies as well to the Kritrima as to the 
Dattaka adoption; and the Dattaka and the Kritrima son do, according to the 
Smritis, hold precisely the same position, and the present distinction between 
them is due to the modern development of law. If Nanda Pandita’s rule be im- 


* Doe dem. Kora Shunkho Takoor w. Bebee Munnee, East's Notes, Case 20; 1 Morley’s 
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perative, it ought to be enforced also in Kritrima adoptions. In a [later cas! 
however, the validity of an adoption of the sister’s son in the Kritrima form wm 
rested upon the ground that the parties to the litigation did not belong to any d 
the three regenerate castes. 

SISTER’S SON AMONGST BEHAR KAYSTHAS.—An adoption ot 
the sister's son was held valid in a case,’ the parties to which were Kéyasthu | 
of Behar, upon the ground that they were Súdras and not twice-born as was 
contended by one of them. 

BROTHER.—Relying upon the authority of the Dattaka-Mimaénsi, the 
Pundit gave his opinion that an elder brother could not be adopted in the 
Kritrima form by the younger brother and it was accordingly held that such 
adoption was invalid.® 

PATERNAL UNCLE’S SON.—In an unreported caset the Calcutta High 
Court (Justices Pigot and Beverley) upheld an adoption of the paternal first 
cousin upon the marriage-theory of exclusion, which was not applicable to the 
case. It should be remarked that he is not expressly excluded by Nands 
Pandita. But it ought to be noticed that this decision is opposed to the Niyogs 
theory of exclusion, for a man could not be appointed to raise issue on his 
paternal uncle’s wife. 

FRATERNAL NEPHEW’S SON.—The adoption of a grandnephew was 
held to be valid ;° its validity was impugned before the High Court upon the 
ground that the adopter could not marry his nephew’s wife, but it was clearly 
untenable. It appears, however, from the judgment that the Pundite of the 
Court had given a Vyavasth4 against the validity of the adoption, the reason for 
which is not set forth, but it must have been the Niyoga theory as explained by 
Pandit Bharatachandra Siromani.® 

PATERNAL COUSIN’S GRANDSON.—Following the above decision an 
adoption of the paternal uncle’s great-grandson was declared valid.7 Its legs 
lity was called into question upon the ground that he did not according to the 
classificatory system, occupy the position of a son but of a grandson, and 
therefore he could not be adopted, the argument was in fact based upon the 
view taken by Pandit Bharatachandra Siromani. The following observations 
of the High Court (Justices L. S. Jackson and L. R. Tottenham) throw a flood 
of light upon the entire subject, and deserve corral study :—“ We think it by 
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no means clear that the phrase ‘the reflexion of a son,’ was intended to bear 
the limited signification which he (the subordinate Judge) has put upon it; and 
looking to the place in which it is found, we think it very questionable whether 
it was intended to limit the generation from which a son might be adopted, or 
as anything more than a descriptive epithet applied to the child adopted. The 
phrase, as has been said, occurs only in the portion of the book which prescribes 
the ceremonial, and not in the part which lays down rules as to the selection of 
a son. Had the Lawgiver intended to limit the choice to the one generation, 
next below the intending adopter, he would surely have laid it down distinctly 
and not have left it to be doubtfully, and with much dispute evolved from an 
epithet applied to the child im the verses describing the ceremonies to be per- 
formed, and as to whom those ceremonies have been nearly completed. The 
passage has no doubt provoked discussion and difference of opinion amongst the 
Pundits, but so far as either common sense or any judicial authority goes, there 
_ is no ground for holding that a grandnephew or a cousin’s grandson, when adop- 
ted, does not equally with a nephew bear the reflection of a son.” 

These appear to be the only cases upon the subject in Bengal. No adop- 
tion has been declared invalid by the application of the marriage-theory of 
exclusion, though it has been referred to and relied upon in several of the above 
cases, for holding that the adoption of particular relations Was not invalid. 

In the Punjab, no prohibited degrees for adoption.—The adoption of 
the daughter’s son,! the sister’s son,* the brother’s daughter’s son,’ and the 
sister’s daughter’s son* are held valid amongst Jats, Rajputs, Kshatriyas, and 
even Braéhmanas of Delhi. This view of the law is based upon the general 
custom of the Punjab. There are a few cases showing that the Punjab Chief 
Court required the parties to prove custom in each case, and on their failure 
to do so disallowed such adoptions. But the Court was, upon enquiry in subse- 
quent cases, satisfied as to the existence of general custom,® or of the state of 
the law under the Sikh rule;? and accordingly it has been ruled that a party 


> Br&éhmanas,—Punjab Records of 1878, case No. 18, page 26; Kshatriya,—Punjdb 
Records of 1888, case No. 64, page 189; Idem, case No. 162, p. 506; Idem of 1886, case 
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No. 50, p. 188; of 1879, 50, 184; of 1881, 66, 149; of 1888, 167, 525; of 1884, 154, 869; of 
1885, 5,11; Idem, 35, 65; of 1886, 85, 186. 

? Bréhmanas,—Punj. Reo. of 1883, 149, 449: Réjput,—P. R. of 1874, case No. 35; Jéts 
and others,—P. R. of 1876, 1, 1; Idem, 50, 188; of 1888, 172, 685; of 1886, 88, 59. 

° Kshatriyae—P. R. of 1878, 72, 283: Jats,—P. R. of 1884, 27,72; of 1885, 86, 181; of 
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denying the validity of such adoptions, in other words, alleging that they ar 
governed by what is regarded by the Courts of other Provinces as the general 
law, must prove the allegation.! 

It is really looking at the matter from a wrong point of view, to suppose 
that such adoptions are valid in the Punjab under the peculiar custom of ths 
Province; whereas the more accurate view appears to be, that they are per 
mitted or rather not prohibited by the Hindu law by which the people are ao 
tually governed, and which is contained in such works as the Mitaksharé I 
have given you at considerable length, the reasons why Nanda Pandita’s work 
should not be treated as an authority; and the state of the law in the Punjab 
furnishes us with conclusive proof that the innovations contained in the com- 
paratively recent treatises of that kind are not respected, and their doctrines not 
followed by the Hindus. When they are not respected in the Punjab, is there 
any special ground for considering that they are followed by the Hindus of other 
parts of India? On the contrary, there are strongest grounds for believing that 
if an enquiry be even now instituted by the Government, the customs and usages 
in this respect, of the Hindus in other parts of India would be found to be the 
same as in the Punjab. . 

In Allahabad Nanda Pandita’s rules followed.—There are very few 
cases on the subject, ffecided by the Courts in the North-West Provinces. The 
High Court of Allahabad, however, have given effect to Nanda Pandita’s direc- 
tions in their entirety. 

WIDOW’S BROTHER’S SON.—For, the Court have held that a widow 
adopting under the permission of her husband, cannot adopt her brother's 
son,* 

SISTER’S SON.—It has further been held in two cases® that a Brahms- 
na cannot validly adopt his sister’s son. Sir Comer Petheram, C. J., in deliver- 
ing the judgment of the Court in the later case observed,—“ It is urged that 
the earlier authorities on Hindu law do not prohibit such adoption; that the 
view taken by the two Mimansas is opposed to the earlier authorities; and that 
the ancient texts upon which the Mimdnsas prefer to base their view do not sup- 
port that view. It is admitted that all the Courts have hitherto adopted the 
view which the Mímánsás take ; but it is urged that as that view is wrong, the 
decisions based uponitare wrong also. I do not propose to re-open the question. 
All the Courts have acted upon the view taken by the two Miménsas, and we 
are bound to follow the authority of a long and uniform course of decisions. 
Sitting as a division Bench of this Court, it is not competent for us to dis rb 
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the long and uniform course of decisions by all onr Conrts, from the earliest 
times, upott this point. If the Respondent wishes to re-open the question, she 
must go to the Privy Council.” 

There was an appeal preferred to the Privy Council: the decision of the 
Judicial Committee, however, was based upon another ground, and the point of 
law was not decided, but their Lordships expressed a strong opinion concurring 
with the Chief Justice in his view, thus,—‘“If it were necessary to determine 
the point, their Lordships would probably have little difficulty in accepting the 
opinion of the High Court that a Hindu Brahman cannot lawfully adopt his 
own sister’s son.””! 

JAIN AS.—The law and usage of the Jainas, however, sanction the adoption 
of a sister’s son.® 
| In Bombay, the earlier view seems to have been different from the present 

view according to which the adoption of the sister’s son and the like is held 
invalid, While dealing with preference in selection of the boy to be adopted, Mr. 
Steele gives the order in which relations are to be adopted. He enumerates the 
father’s sister’s son as one who may be adopted, and concludes by saying that the 
sister’s son and daughter's son are adoptible in default of all other relations. And 
in this view, the Poona College agreed with BalchandemSastri. He goes on to 
say that neither a paternal nor a maternal uncle can be adopted on account of their 
being “elder relations”; and from this he infers that a younger brother may be 
adopted. In the note attached to the above passage, however, he refers to the 
opinion of a Sastri excluding the daughter’s and sister’s son. In 1821 the 
Sastris in their answer to questions put by the Bombay Sudder Court* cited 
the text of Yama recognizing the adoption of a daughter’s son. But from the 
answers given by nine Sastris to certain questions put by the Collector of Poona,® 
it appears that three gave their opinion against the adoption of the daughter’s 
and sister’s son, but six others did not allude to any such exception. The opi- 
nion of the Sástris is not of much importance because they were not asked to 
state the effect of an actual adoption of such relations. In 1824 the adoption of 
the wife’s brother was held valid ;° the Sdstris gave it their opinion that the adop- 
tion of the brother-in-law is not expressly forbidden by the Sastras, and that 
when an adoption has taken place with Vedik rites, and the initiatory ceremonies 
of the adoptee have been performed in the name of the gotra of the adopter, 
the son is invested with the lineage and estate of the adopter. In 1825 the 
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Sastri gave it as his opinion that a Bréhmana could not properly ad 
sister’s son, but when once a person was adopted with the Vedik 
the adoption could not be set aside.! In this case the question was, w. 
could adopt his wife’s sister’s son; it is difficult to understand how any 
could arise upon that point, possibly the Judges were thinking of the C 
Law prohibiting marriage with the wife’s sister. In 1867 the Bombay Hi 
Court upheld the adoption of the sister's son by a Hindu of the Vaisya 
one of the three regenerate tribes.* 

DAUGHTER’S SON.—It was in 1879 that the Bombay High 
declared’ the adoption by a Br&hmana of his daughter’s son to be invalid, 
and dealt with the question in an elaborate judgment reviewing all the European 
authorities and the cases decided by the different Courts. The decision is partly 
rested on the recent opinion of some Séstris, who are merely Sanskritists witb- 
out law and who seldom, if ever, adopt sons; partly upon mere inference drawn 
from Sanskrit treatises on Hindu law, respected in that Presidency ; and partly 
upon some Madras cases subsequently overruled by that Court. The conclusion 
of the Court is expressed in these words,—‘ Whether we have regard to the 
treatises on Hindu law above quoted as of authority in this Presidency, or to 
the opinions of the Bgmbay Shastris which have been mentioned, or to the 
Hindu law as generally prevalent throughout India, we think, that itws — 
general rule and, as said by Mr. Sutherland, a fundamental principle amongst 
Bréhmanas, Kshatriyas and Vaisyas that they are absolutely prohibited from, 
and incapable of, adopting a daughter’s or sister’s son or son of any other 
woman whom they could not, by reason of propinquity, marry, and that the 
burden of proving a special custom to the contrary amongst any members f | 
these three regenerate classes, prevalent either in their caste or in a particular 
locality, lies upon him who avers the existence of that custom.” j 

With respect to the applicability of the doctrine of Factum valet to such 
adoptions, the Court makes the following observation :— 

“We, however, holding the adoption to be invahd, inasmuch as Brahmans, . 
Kshatriyas and Vaisyas are positively interdicted from, and they are incapable 
of, making such an adoption, are of opinion that the maxim relied on for the 
appellant is quite inapplicable. There is no necessity for the Court to set aside — 
that which is void ab initio, and the term ‘set aside’ cannot properly be eme | 
ployed in such a case. That term is applicable only to that which is yoidable, — 
not to that which is null and void. In the case of Lakshmdppé v. B? ~™' 
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principle on, and the extent to, which the rule factum valet is permitted to 
rate in cases of adoption, are fully considered, and this Court concurs in 
t was said by the Division Court in that case upon that subject. It was 
ere said of that rule, ‘that its proper application must be limited to cases in 
which there is neither want of authority to give or to accept, nor imperative 
terdiction of adoption. In cases in which the Shastra is merely directory 
and not mandatory, or only indicates particular persons as more eligible for adop- 
tion than others, the maxim may be usefully and properly applied, if the moral 
| precept on recommended preference be disregarded.’ In that case it was held 
that incapability, in the alleged adopted son, to be given in adoption by a 
widow without previous assent or direction of her husband—ez. gr., his being an 
only son at the time of the alleged adoption—would be fatal to the adoption, 
and could not be aided by the maxim factum valet.” 

It should be observed that in the cases under consideration there is no want 
of capacity to give or to accept, but the prohibition is considered by the Bombay 
High Court to be an imperative interdiction. The Court, however, do not con- 
sider the principle upon which a precept of Hindu law enjoining or prohibiting 
something is to be distinguished either as directory or as mandatory. It is not 
explained, why the affirmative precept on preference should be assumed to be 
recommendatory, and the negative rule forming part of the same precept be 
assumed to be of a contrary character, and an imperative interdiction. The Court 
have refused to apply the doctrine of factum valet to the prohibitions forbidding 
the adoption of an only son and of the daughter’s son and the like, but express an 
opinion that the affirmative injunctions are merely directory. The reason for 
this differentiation is not stated. But a prohibition also may be either pre- 
ceptive or imperative. It would be begging the question to say that this is an 

simperative rule and the doctrine of factum valet does not apply; whereas you 
are to take into consideration the principles of that doctrine as the criterion for 
determining whether the rule is intended to be mandatory or recommendatory, in 
cases like the above; and you should further bear in mind that if the adoption 
be void and the boy given and accepted be not a son, he would then be the slave of 
the adopter, according to Hindu law. The validity of such adoptions amongst 
Sudras should have been taken into consideration for determining the character 
of the rule; but the Bombay High Court seem to have out-Brahmansed the 
ancient Bréhmanas themselves in their contempt for Sudras by incorporating 
with their judgment a note! in which marriages of Sudras are fancied to be no 
er than licensed concubinage according to Hindu law as understood by the 
nent writer of the note,—and so the Court were unable to derive any aid 

n the same. Both the Bench and the Bar of the Bombay High Court appear 
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to labour under the erroneous impression that the lowest classes of Hindus, who 
are really of mixed origin, are Sudras who are of pure origin and superio to 
most of the mixed castes forming the lowest strata of the Hindu community. 

Subsequently, however, an application was filed for a review of judgment in 
this very case upon the ground of custom in the locality. The application was 
made eighteen months after time, and it was alleged that the delay was caused in 
consequence of the applicant being engaged in collecting instances of the custom, 
but the Court were of opinion that that was not sufficient excuse.! 

WIDOW’S BROTHER’S SON.—An adoption by a widow of her brother's 
son was upheld, as that fact was not relied on as unfitting him for adoption, the 
case being one from the Southern Mahratta country.® 

In Madras.—The European authorities found that the usage amongst the 
people in Madras was different from the law contained in the Dattaka-Mimansi, 
Mr. Ellis observes,>—“ In practice, the adoption of a sister’s son by persons of 
all castes is not uncommon; the authority above quoted, resting as it does ons 
single text, and that not pointedly prohibitory, cannot be considered sufficient 
to vitiate such adoption.” They seem to have thought that the rule against 
such adoption is not absolutely binding.* 

The Privy Council also appears to have considered the rule not to be of such 
a character as to render void an adoption made in contravention thereof ; for, an 
admission by the father of a party was held by the Judicial Committee to put 
him out of Court, in the following passage’,—“ If the genuineness of the deposi- 
tions is established, of which their Lordships entertain no doubt, they are 
decisive of the case. In them the appellant’s father three times deliberately 
styles the respondent an adopted son. Now, if there were no adoption at all, 
or if the actual adoption were for any reason legally invalid, the respondent 
would of course not be entitled to that designation. They amount therefore to 
a complete admission of the whole title of the respondent, both in fact and in 
law, and show that the objections which have been urged to his claim; in the 
opinion of the appellant’s father, who probably was well acquainted with all 
the circumstances, and may be assumed to have known the Hindu law and 
customs, had no foundation.” It was admitted by Counsel of both parties 
before the Privy Council that the parties to the case were Vaisyas, but the 
Madras High Court attempt to get rid of this case by saying that the parties 
were really Sudras.® It is difficult to understand how that fact not known to 
the Judicial Committee can affect the force of their decision. 


2 Girtowa v. Bhimdjt Raghunath, I. L. B., 9 Bom., 68 (62.) 

3 Gopal Narhar Safray v. Hanmant Ganesh Safray, I. L. B., 6 Bom., 107. 

3 2 Strange’s H. L., 101. * 1 Strange H. L., 84; Strange’s Manual, secs. 88°: 3. 
ë Ramalinga Pallai v. Sadasiva Pillai, 9 Moore I. A., 506; 1 W. R., P. O., 25. 

© Jivani Bhai v. Jivu Bhai, 2 Mad. H. O. R., 462 (467.) 
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The Madras High Court, however, taking Austin’s view of customary law, 
namely, that a custom which has never been judicially recognized cannot be 
permitted to prevail against distinct authority,—did refuse to act upon the 
opinion of the European authorities, and held that in the Andhra country, a 
Brahmana could not adopt his sister’s son, and that the theory of adoption is, 
that the son adopted is to be considered as actually begotten by the adoptive 
father! Of course they laboured under the misconception, that the Dattaka- 
Mímánsá and the Dattaka-Chandriké contained the general law on the subject, 
binding on the Hindus in all parts of India. They could not account for the 
difference of opinion amongst the Pundits, for they observe,—‘ On the point of 
the validity of the adoption of the son of a person with whom the adopter could 
not have intermarried, there will be found great conflict of opinion among the 
Pandits, but none whatever upon the authorities.”* The honesty of the really 
honest Pandits were thus questioned by the learned Judges who laboured under 
the above misconception. In a later case’ the adoption of a sisters son was 
declared invalid, but the party taking exception to the adoption was held to 
be estopped by his conduct from impeaching its validity. The Court observed,— 
“On the contrary we are of opinion that although the adoption was invalid and 
inadequate of itself to create communion, that communion has been created by 
the course of conduct of the plaintiff and his family, coupled with the defend- 
ant’s changed situation which has resulted.” 

DAUGHTER’S AND SISTER’S SON.—The lawyers being thus aware 
of the views of the Madras High Court, as well as of the rule laid down by the 
Privy Council that in India clear proof of usage will outweigh written texts 
of law, advised their clients in subsequent cases to give evidence of usage. And 
it has been held in one case* by a Full Bench of that Court that the evidence 
was sufficient to establish that the adoption of a sister’s son by Némbudri 
Bréhmans is sanctioned by the customary law of Malabar; and it has been 
more generally laid down by another Full Bench’ that in Southern India the 
custom which exists among Brdhmans of adopting a sister’s or daughter’s son 
18 valid. 

MATERNAL AUNT’S DAUGHTER'S SON.—In another case the boy 
was related to the adopter both on his father’s and mother’s side, and the 
validity of the adoption was impeached on the ground of the relationship on 


t? Narasammdl v. Balardmdcharlu, 1 Mad. H. 0. B., 420. 

2 Jivani Bhai v. Jivu Bhat, 2 Mad. H. O. B., 462 (468.) 

* Gopdldyyan v. Raghupatidyyan, 7 Mad. H. C. R., 250 (257.) 

* Eranjoli Illath Vishnu Nambidri v. Eranjoli Illath Krishnan Nambédri, I. L. R., 7 
Mad., 3. | 

$ Vayidindda v. Appu, I. L. B., 9 Mad., 44. 

* Venkata v. Subhadra, I. L. R., 7 Mad., 548. 
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the adopter’s mother’s side. The following diagram exhibits the previous 
relationship between the adopter and the adoptee :— 


Father 


Son Father Father 
Daughter Mother wf Son 
Daughter A = gon 
k 
t 
R 


A is the adoptive father and R the adopted son: considering the relation 
ship on A’s father’s side the adoption is not only unexceptionable, but also 
commendable, because R is A’s paternal first cousin’s son and is deemed ass 
brother’s son according to the classificatory system; but it was contended thst 
regard being had to the relationship on A’s mother’s side, the adoption was bad, 
as there could be no legal marriage between A and the mother of R, she . being 
within the prohibited degrees. The Madras High Court held in the first place 
that, according to the usage obtaining both in the Telugu and the Tamil country, 
a marriage between a maternal uncle and his niece is not incestuous, and they‘ 
explain the origin of this usage by referring toa hymn of the Rigveda, which 
appears to recognize the marriage by a man of his maternal uncle’s or paternal 
aunt’s daughter. In the second place, it is held that even, according to the 
general law of the Mitéksharé, the mother of R, is eligible for marriage by 
A, and the reason assigned is, that she is beyond the fifth degree. The learned 
judges appear to have laboured under a misapprehension in calculating degrees 
of relationship, for the mother of R is clearly within five degrees of A accord- 
ing to the Mitéksharé. The Hindu mode of computation of degrees is peculiar; 
if two persons are within four degrees of descent from a common ancestor who 
is not beyond four degrees of ascent from either, then they are within five 
degrees.! For instance, the mother of R is in the fourth degree from A accord- 
ing to Hindu law, but she is in the sixth degree according to the Succes on 
Act.’ 


* Mité&keharé on Ydjnavalkya, I, 53; West & Buhler, pp. 121- 128, and 490 note. 
® Act X of 1865, Bection 24. 
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This case illustrates the difficulty and uncertainty introduced by Mr. Suther- 
land’s marriage-theory, according to which the adoption would be invalid. 

SON OF THE DAUGHTER OF A SAGOTRA MALE.—A lawyer who 
is familiar with the mode in which Nanda Pandita has deduced his rule of exclu- 
sion whatever that may be, would be disposed to think that when the adoption 
of the daughter’s and the sister’s son has been held by the Madras High Court 
to be valid amongst the regenerate tribes, the verata qestio of prohibited degrees 
for adoption has been settled, and much useless litigation sometimes resulting 
in great hardship has been saved. For, the whole doctrine of incongruity of 
relationship rests upon texts prohibiting the adoption of the daughter’s and the 
sister’s son ; and if it is found that that prohibition is not respected in Madras, 
the foundation itself is wanting, and therefore the whole superstructure must fall 
to the ground; and it may reasonably be inferred that the rule of exclusion, or 
the Dattaka-Mimansé itself, is not respected there. It was, no doubt, upon proof 
of ufmge, that the adoption of the daughter’s and sister’s son is declared valid, 
but it seems to follow a fortiori that relationship does not stand in the way of 
adoptions. But the Madras High Court look at the matter from an opposite 
point of view. Nanda Pandita’s rule of prohibited degrees for adoption is consi- 
dered the general law of India, and no exception to that rule is to be admitted 
except upon clear proof of usage in every individual case, and accordingly it 
has been held that the adoption of the son of a woman who was by birth a 
sagotra of the adopter is invalid,! in the absence of evidence of usage to the 
contrary. This decision does, for the first time, judicially determine the rule 
Qf exclusion, intended to be laid down by Nanda Pandita, and as such, is of very 
great general importance. The reasons for the conclusion arrived at by the 
Court are set forth in the following part of the judgment :— 

“ According to the commentaries, the rule is that niyoga must be possible 
between the adoptive father and the mother of the child taken in adoption; but 
according to the inference drawn by Sutherland, it is equivalent to saying that 
legal marriage must be possible. Prohibited connection in the case of marriage 
has reference to the relationship in which the couple between whom marriage is 
proposed stand irrespective of marriage and when the girl selected for marriage 
is a maiden. But prohibited connection in the case of niyoga has reference to 
the relationship between a married woman and the person who is appointed to 

_ beget a child upon her. In comparing the law of prohibited connection in the 
One case with that in the other, it is necessary to bear in mind the theory that 
by marriage a woman passes into her husband’s family, or, as the writers on 
Hindu law say, her gotram becomes that of her husband. It should also be 
remembered that the rules of prohibited connection had a common object in 
both cases, viz., the prevention of incest. 


2 Minakshi v. Rémanddd, I L. R., 11 Mad., 49. 
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In the case of marriage, there are three prohibitions, vts.— 

(I) The couple between whom marriage is proposed should not be sapindas; 

(II) They should not be sagotras; and 

(III) There should be no Virnddha Sambandha or contrary relationship, 
that is, such relationship as would render sexual connection between them i» 
cestuous. | 

“This contrary relationship is defined as consisting in the couple being so 
related to each other that by analogy the one is the father or the mother of the 
other, as for instance, the daughter of the wife’s sister and the sister of the 
paternal uncle’s wife. Now the rules as to the person eligible for appointment 
to beget a child are to the following effect :—According to Manu, Chap. IX, 
verse 59, a brother or a sapinda relation can alone be appointed. The brother 
or sapinda mentioned is the brother or sapinda of the woman’s husband who by 
reason of marriage is in law her own brother or sapinda. As a sapinda his 
gotram must be the same as that of her husband, and as the marriage between 
her and her husband must be taken to have been in accordance with the law as 
to prohibited relationship, she could not have been in her maiden state a 
sapinda of the person declared eligible for appointment. There is, therefore, 
no conflict between the law of marriage and the rule prescribed by Manu as to 
niyoga. YAjnavalkya declares in Chap. II, verse 128, that a Sapinda or Sagotra 
or some other person may be appointed to beget issue. In Mitákshará, Chap. Í, 
Sec. XI, verse I, the son of the wife is defined to be one begotten on a wife by s 
kinsman of her husband or some other relative, In Dattaka, Miménsé, Sec. V, 
verse 16, the commentator says the person appointed may be a brother, a near 
or distant kinsman and so forth, and, as a justification for introducing the word 
‘so forth’ he observes as follows :— Nor is such appointment of one unconnect- 
ed impossible, for the invitation of such may take place under this text,—For 
the sake of seed, let some Bráhmana be invited by wealth.’ As to the sapinds 
or sagotra of her husband, he could not have been her sapinds or sagotra 
when she was a maiden, as already explained. As to some other person, the 
proper construction is, some person like the others previously specified, in the 
sense that sexual intercourse with him would not be incestuous under the mar 
riage law. Thus, there is no conflict between the law of appointment as to the 
person eligible for appointment and the law of marriage as to the person eligible 
for marriage, The object in both was that the sexual intercourse authorised 
by law should not be incestuous, and the religious foundation for the rule is 
that the offspring of incest is outcast and not competent to offer fane.. oF 
annual oblations with efficacy. The point in the analogy consists in securi '# 
son competent to perform those oblations, and the analogy holds good wheth: ‘1 
is considered in connection with the law of appointment or the law of marri re. 
Marriage, niyoga and adoption were alike ordained from a religious pei’ of 
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view by ancient writers on Hindu law for the production of a son competent to 
offer annual and funeral oblations with efficacy, and Sutherland referred to the 
law of marriage as to what is and is not incestuous connection, probably because 
it is the law now in force; whilst the commentators referred to the law of 
appointment and explained it by reference to the law of marriage because the 
object common to marriage and niyoga was alike to prevent incest. It does not 
seem to us that in substance there is any error whether the rule of prohibited 
connection which is taken as a guide is taken from the one or other, provided 
special cases of deviation from the rule referable to other ancient practices are 
recognized as exceptions to the general rule when they are proved by usage. 
As to the argument that the expression ‘ Virnddha Sambandha’ or contrary 
relationship or prohibited connection is applied by writers on Hindú marriage 
to relationship other than sapinda or sagotra relationship,—it is perfectly true; 
but it does not follow that sapinda and sagotra relationship does not render the 
connection equally incestuous. It would be monstrous to say, and there is no 
authority for the statement, that a brother might be appointed to beget a child 
upon his sister for her husband ; and marriage is prohibited among Brahamans 
in Southern India between a girl and a boy who are of the same gotra, because 
they stand to one another in the relation of brother and gister as being descended 
from the same paternal ancestor. 

“ Another objection is that, according to this rule, the adoption of a daughter’s 
son, of a sister’s son, and of a brother is not permitted, whilst according to usage 
itis permitted. In the case of the two former, the special usage is referable to 
the ancient law of Putrika Putra; and in the case of a brother, if a special 
usage is proved, it may be referable to the ancient practice of regarding the eldest 
brother as a father. On this point, however, we do not consider it necessary to 
express any opinion in the absence of evidence as .to usage. But these special 
cases do not seem to us to negative the applicability of the rule under considera- 
tion as a general rule. The case before us is not one referable to any authorized 
ancient practice or text; nor was there any plea or evidence of a special usage.” 

THE REASONS FOR THIS DECISION which is, as I have already 
told you, one of very great general importance, should be carefully examined. 

It should be specially noticed that the Full Bench does not accept as correct 
Mr. Sutherland’s interpretation of the words “ and so forth” in the expression 
“the capability of having sprung from the adopter himself through an appoint- 
ment (to rdise issue on another’s wife,) and so forth;’’! for, he thought that by 
th se words Nanda Pandita intended to include marriage, but the Madras High 
Cı irt take them to include “invitation by wealth,” in fact the Court adopts the 
sa view which Pundit Bharat Chandra Siromani sets forth in his commentary 


1 Dat. Mim. 6, 16 and note. 
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on the Dattaka-Mimdnsé. Hence the prohibited degrees for adoption are to be 
ascertained by considering the possibility of sexual intercourse of the adopter 
with the boy’s mother in her married state through niyoga,! The Court observes, 
“the rule is that niyoga must be possible, but according to the inference drawn 
by Sutherland, it is equivalent to saying that legal marriage must be possible,” 
and proceeds to examine whether this inference is correct. 

The first step in the chain of reasoning seems to be liable to exception; for 
it is observed,—‘‘ Prohibited connection in the case of marriage has reference to 
the relationship in which the couple between whom marriage is proposed stand 
irrespective of marriage and when the girl selected for marriage is a maiden." 
But the Court omitted to take into consideration the fact that all the sages that 
ordained the rules of the Hindu law of marriage, recognize the Paunarbhara, or 
son of the twice-married woman; hence the re-marriage of Hindu widows being 
recognized, the relationship by affinity must also be taken into account for 
arriving at a correct conclusion. For instance, gotra-relationship is an artifical 
one, and as such, is liable to change: a woman by marriage ceases to be a mem- 
ber of her father’s gotra, and becomes a member of her husband’s gotra; simi- 
larly an adopted son ceases on adoption to be a member of his natural father's 
gotra and becomes a member of his adoptive father’s gotra; both of them, how- 
ever, retain the consanguineal sapinda relationship to their sapinda relations by 
birth, but there is this difference that a married woman on her marriage becomes 
also a consanguineal sapinda relation of her husband and his sapindas, whereas 
the adopted son does not become so, but he becomes a sapinda of his adoptive 
parents in the sense of connection through funeral oblations of food. Now it is 
admitted on all hands, that an adopted son can espouse a girl of the gotra of his 
birth, if she be beyond the degrees of sapinda relation; therefore by parity of 
reason, it must follow that a widow may be married by a man of the gotra of 
her birth, if they are not related as sapindas to each other; and that a widow 
cannot be espoused either by a sapinda or a sagotra of her deceased husband 
and therefore also of herself. It should be borne in mind that the law of prohi- 
bited degrees for marriage is intended to guard against certain social evils which 
must otherwise spring up. The rule of prohibited degrees for marriage is not 
the same in all countries; it is framed in consonance to the social exegencies of 
each community. The Hindu law prohibits the largest number of relations that 
are not forbidden by any other known system of law. And the reason is not far 
toseek: the joint family system is the normal condition of Hindu society, and 
whatever reason may be assigned for the prohibition of the margiage bet en 
brothers and sisters, which obtains in all systems of law, applies with equal f ce 
to the male and female members born in a joint family. And the same rea ns 


2 Sriramulu v. Ramayya, I. L. B., 8 Mad., 16. 
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that justify the prohibition of the marriage by a man of a damsel who stands to 
him as a sapinda or a sagotra by birth, would necessitate the prohibition of the 
marriage by a man of a widow who is his sapinda or sagotra by affinity, that is 
to say, whose deceased husband was his sapinda or sagotra by birth. 

Passing over some other propositions which are unexceptionable, we come 
to the following observation,—‘ It should be remembered that the rules of 
prohibited connection had a common object in both cases, (i. e, in niyoga and 
marriage,) viz., the prevention of incest.” This remark seems to involve the 
fallacy of petitio principii; for, incest means the sexual intercourse between a 
man and a woman, marriage between whom is prohibited by reason of consan- 
guinity or affinity; and if you say that niyoga must be so arranged as to avoid 
incest, you assume that niyoga is not possible between a man and a woman, who 
cannot intermarry. 

According to the Hindu law, marriage is prohibited on three grounds, namely, 
(1) sapinda relationship, which is consanguineal, (2) sagotra relationship which 
may be consanguineal or artificial, (3) and Viruddha Sambandha or incongruous 
relationship including affinity and spiritual connection. The Court in noticing 
these, says,— Viruddha Sambandha or contrary (incongruous) relationship, 
that is, sach relationship as would render sexual connectjon between them inces- 
fuous.” This observation also seems to be very vague: certain relations by 
affinity and a few spiritual connections, who are neither sapindas nor sagotras are 
prohibited for marriage which if permitted, would involve Viruddha Sambandha 
or incongruous relationship. But this is simply ẹ moral injunction, for such 
marriages though disapproved are valid in law. Hence you cannot call them 
mcestuous except in a figurative sense. 

Then, the Court, relying upon the vague translation! of a text of Mann, 
goes on to observe, —“ According to Manu, chapter IX, yerse 59, a brother or a 
sapinda relation can alone be appointed. The brother or sapinda mentioned is 
the brother or sapinda of the woman’s husband who by reason of marriage is 
in law her own brother or sapinda. As a sapinda his gotram must be the same 
as that of her husband, and as the marriage between her and her husband must 
be taken to have been in accordance with the law as to prohibited relationship, 
the could not have been in her maiden state a sapinda of the person declared eligible 
for appointment.” In the first place it should be observed that what Mann says 
is, that the devara or brother-in-law, or a sapinds of the woman may be appointed 
to raise issue; there is nothing in the text which may justify the conclusion that 
the word sapinda is to be taken as relating to the husband; but the rendering of 
the word devara or brother-in-law, into “ husband’s brother ” may lead one to 
think that the word sapinda must also be taken relatively to the husband. Then, 


1 See Supra, p. 320. 
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again the remark that the husband’s brother is in law her own brother is erro- 
neous, however consistent it may be with English notions; for, according to the 
Hindus, the husband’s elder brother is to be looked upon as the father-n- 
law, and his younger brother as a son:! the idea of equality is foreign to 
Hindu notions. The observation of the Madras High Court that a sapinds 
of the hasband could not be the sapinda of the wife in her maiden state, 
is quite inconsistent with the Hindu law of marriage, though it may perhaps 
be consistent with the usage in Madras, according to which a man may marry 
even his maternal uncle’s daughter, and therefore prohibited degrees for 
marriage of a man, on the ground of sapinda relationship, must be limited 
there within the gotra of the family of his birth. But on this side of India, 
the sapindas on the maternal side are also prohibited, and as Nanda Pandits 
was an inhabitant of Benares, his views must be understood having regard 
to the Institutes of law, and not to any usage peculiar to Madras and owing its 
origin probably to the fact that only a few Brahman families originally migrated 
to that place, and the prohibited degrees for marriage, as laid down in the 
Sastras could not conveniently be avoided bythem. I have already told you that 
a man’s half brother or his paternal uncle’s son may legally marry his mother's 
sister or his maternal ypcle’s or aunt’s daughter, though some of these marriages 
may be disapproved; but there is no objection whatever to a man’s paternal 
uncle’s son marrying his mother’s brother’s or sister’s daughter, far less to the 
marriage between her and a more distant paternal sapinda of his. In such 
cases, the man is a sapinda both to the paternal uncle’s son, or the like, as well 
as to his wife in her maiden state ; and the man being a sapinda of the husband 
is declared eligible for appointment on his wife who is a sapinda to the man in 
her maiden state. The main groand, therefore, on which the Court bases their 
conclusion that niyoga and marriage are co-extensive as regards the females 
prohibited, is untenable. 


From the foregoing premises the Court appear to be disposed to come to | 


the conclusion in favour of Sutherland’s inference, and with a view to fortify 


that position, it is observed,—“ It would be monstrous to say, and there is no autho- — 


rity for the statement, that a brother might be appointed to beget a child upon 
his sister for her husband.” This argumentum ad hominem, however, cannot be 


relied«on in considering an ancient usage, which is pronounced by Mann himself 


to be fit only for brutes; besides, it loses its force in the case of more distant 
female sapinda relations; and the monstrosity disappears in the case of pa‘“nsl 
or maternal uncle’s or aunt’s daughter, not to speak of remoter relations, wl.. are 
eligible for marriage according to most systems of law. It is on the other } wd, 
equally monstrous to the feelings of the Hindus of the present day to sv~ 16 


? See Manu IX, 57. 
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that the fdther or the paternal uncle or the elder brother of a man could be 
appointed to raise issue on his wife whom they consider as a daughter-in-law, or 
that a man could be so appointed on his paternal uncle’s or elder brother’s wife 
who is looked upon as similar to the mother. Hence this consideration does not 
afford any reason for maintaining that the sapinda or sagotra or any other 
person who was to be appointed must be one related through the husband, and 
not such relation of the woman herself; the texts do not expressly limit these 
words in that way: there is thus abundant authority for the statement. Mon- 
strosity is, indeed, the only true guide, and the Hindu lawgivers have, while 
dealing with sin and expiation, named the female relations by consanguinity and 
affinity, sexual intercourse with whom is considered so monstrous that the 
man guilty of the erime is punished with emasculation and death.! 

It seems to have been contended before the court that when the adoption of 
the daughter’s and sister’s son is permitted according to usage, it should be pre- 
sumed that the rule does not obtain in Madras. As to this, the Court observes, — 
“In the case of the two former, (the daughter’s and sister’s son,) the special 
usage is referable to the ancient law of Putrika-Putra.” But it should be ob- 
served that if the adoption in the Dattaka form had been a modern innovation 
replacing the ancient usage of affiliating the Putrika-Puiga, then the explanation 
would have been unexceptionable. But when affiliation in both those forms are 
of ancient origin; and in one form, or rather in two forms (kdnina and putrikd- 
putra) the daughter’s son was affiliated, the inference is irresistible, in the 
absence of express prohibition by any lawgiver, that he could be adopted in the 
Dattaka form as well, and that relationship was no bar to adoption. The 
proved usage in Madras may therefore be very fairly taken to indicate that 
the ancient state of things continues there, seeing that the general rule itself - 
originated with Nanda Pandita of Benares in the middle of the seventeenth 
century, and the people of Madras cannot be supposed to have adopted them 
in the face of the proved usage. 

The Court have also relied upon the theory than an adoption made in con- 
travention of the rule is incestuous, which has not, as I have already told you, 
any foundation to rest upon; but it has not been noticed that Sutherland’s 
inference cannot be logically deduced from a consideration of the relations 
expressly prohibited by Nanda Pandita, some of whom cannot be excluded by 
the marriage-theory. 

THE ADOPTION OF THE MOTHER’S SISTER'S SON AMONGST 
‘SUDRAS has been upheld by the Madras High Court.* It should be remem- 
bered that the adoption of the daughter’s and sister’s son is expressly permitted 


1 See Supra, pp. 321—322. 
* China Nagayya v. Pedda Nageyya, I. L, R., 1 Mad., 62. 
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to the Sudras. It was argued that, subject to these exceptions, the general law 
of exclusion must apply to Sudras also. But this argument is obviated by the 
following observation,—‘‘ The two stronger cases are taken out of the rule as 
to Sudras by the express words of the text containing the restriction. It would 
be contrary to legal logic to apply the restriction to the case not expressly men- 
tioned.” The principle adopted in this case seems to be somewhat opposed to 
the ruling in the previous case. For, as regards the adoption of the daughter's 
and sister’s son, the law is the same amongst the Brdhmanas of Madras as 
amongst Sudras; the applicability of the general law to them, therefore, seems 
to stand on the same footing; but it is held applicable to the one class and not 
to the other. 

BROTHER.—The adoption of a brother is pronounced to be invalid,! and 
an opinion is expressed that a half-brother also cannot be adopted.* The usage 
permitting adoption of a younger brother, however, was alleged in one case.® 

WIFE’S BROTHER'S SON.—The adoption of the son of a wife’s brother 
has been held* valid, the reasons gssigned being, that the restriction that s 
woman should not adopt her brother’s son is not found in the Dattaka Chandriké 
which is accepted as of greater authority in Madras, and that an adoption made 
by a woman is made foher husband. ` 

Summary of the case-law on prohibited degrees.—The result of the 
decisions of the different superior Courts may be summarised as follows :— 

1. The rule of prohibited degrees for adoption is not observed in Mithila, 
in the Punjab, and partially in Madras. 

2. The rule is declared to be the general law of India, and its non-obser- 
vance in the said provinces is attributed to local customs. 

3. The rule is understood to consist in the impossibility of marriage 
between the adopter and the adoptee’s mother in her maiden state by reason of 
their relationship. 

4. The adopted son is deemed to have been actually begotten by the adop- 

_ ter on his natural mother. 

5. The above view of the rule has been expressed in every case in which 
the validity of an adoption was impeached on the ground of pre-existing rels- 
tionship, although no adoption has been declared invalid by the application of 
that general rule, excepting one in Madras, in which the adoption of the son of 
woman who was by birth a sagotra of the adopter has been declared invalid. 

6. Excepting the said instance, the only relations whose adoption has ‘7a 


3 Moottoosamy v. Luchmedavummale, Madras S. D. A. D., 1852, 96. 
2 Sriramulu v. Ramayya, I. L. B., 3 Mad., 15. 

3 Minakshi v. Rámanádá, I. L. R., 11 Mad., 49. 

* Sriramulu v. Ramayya, I. L. R., 3 Mad., 15. 
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declared invalid are the brother, the daughter's son, and the sister’s son who are 
expressly prohibited by Nanda Pandita. 

7. The prohibition relatively to the adoptive mother is not followed in 
Madras, though it has been enforced in one case by the Allahabad High Court. 

8. The rule of exclusion does not apply to Sudras. 

Caste of the boy adopted.—-I have already dealt with the caste-rules, 
inter-marriage and inter-adoption between the different classes. If the usage of 
the absence of inter-marriage with others be taken to be the criterion of a caste, 
the number of castes cannot be definitely enumerated. The rule laid down by 
Saunaka is, that the boy to be adopted should belong to the same caste with 
the adopter.! But he adds that if one be adopted from a different caste, he will 
hot inherit the estate of the adopter but be entitled to food and raiment only.* 
The adoption of a son from a different caste is not prohibited by Saunaka, nor 
by sages who are the real lawgivers; and the commentators on general law, 
also, admit intermarriage between the different castes, and lay down rules for 
dividing the estate of a man amongst his sons by wives of different tribes.® 
The fact that a son by a wife of an inferior tribe is entitled to get a smaller 
share, or to no share at all but to maintenance only, does not take away from him 
the character of a son, The European writers, however, seem to labour under 
a misapprehension, for they think that sonship consists only in the right of get- 
ting a share of the father’s property. But it should be observed that the mere 
right to maintenance from the adopting father’s property may be, and oftener 
than not is, more than all the rights, present or future or contingent, in the 
family of birth, put together. There is no authority in Hindu law for the pro- 
position, that if an adoption cannot secure all the rights of a real legitimate son 
for the adoptee, the adoption is a nullity.* Mr. Sutherland, however, would 
forbid adoption of one from a different caste, upon his theory of marriage 
which, he says, is prohibited between different castes in the present age.’ 

Yajnavalkya® after having defined the twelve descriptions of sons, or- 
dains,7—* Among these, the next in order is the giver of the pinda or funeral 
oblations, and the heir of the estate ;” and then adds :* “This rule propounded 
by me applies to these sons, when equal in class.” The sage means to say that 
the rule of priority amongst the sons, mentioned by him, applies only when all 
the sons are of the same caste with the father; but not when they are of different 
castes. He does not prohibit the adoption of a son from a different caste; nor is it 


1 Vide Supra, p. 309; Dat.-Mim., 2, 74-88. 
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forbidden by Kátyáyana who says that sons belonging to a different caste are 
entitled to food and raiment only. Saunaka, also, recommends adoption within 
the adopter’s caste and dissuades him from affiliating one belonging to a different 
class, and if he does, from giving any share of his property to such a son. Bus 
the rights of an adopted son of the above description, cannot be supposed to be 
conclusively settled by the passages of Saunaka and Kátyáyana, when he is the 
only son of his adoptive father: for, there is no reason why he should not occupy 
the same position as an aurasa son by a wife of the same caste with him, is 
entitled to under the Hindu law.! 

There cannot be any doubt that imperfect adoptions like this owe ther 
origin to the old notion of transfer of patria potestas not obtaining at the present 
day. If an adoption of this kind actually takes place, the best course to 
follow would be to declare it voidable at the option of the adoptee. 

It has been held that inter-marriage as well as inter-adoption between 
different sections of the same caste is valid? But on this subject one grave 
misconception generally prevails, namely, that all non-regenerate castes are all 
subdivisions of the Sudra tribe. It is imagined that as the Sudras were the 
lowest of the original four tribes, there cannot be any caste inferior to the 
Sudras. This is, howevbr, not correct, for according to the Smritis, all the 


mixed castes supposed to have sprung from a father of an inferior class ands ' 


mother of a superior class are placed below the Sudras; and this is corroborated 
by the usages and customs of the people. 

Adoption of a disqualified person.—Let us next see whether personal 
defects such as cause exclusion from inheritance, disqualify one labouring under 
them for being adopted. The commentators are entirely silent on the point. 
Mr. Sutherland, however, observes,® “ It is an obvious inference, that the per- 
son selected should be exempt from any disqualification, which might prevent 
him fulfilling the purpose of the adoption.” This inference appears to be 
supported by what Nanda Pandita says in the course of an argument.* A man 
would seldom if ever be disposed to adopt a disqualified, person; but if any one 
chooses to affiliate a son of that description, there is no reason why the law 
should stand in the way; the son adopted would be entitled to the same rights 
as an aurasa son similarly disqualified is entitled to. Suppose a man feels a parti- 
cular liking for a blind relative, and adopts him as his son, gets him married and 
a grandson free from any defect is born to this blind son, then all the purposes 
of an adoption are fulfilled. Then again you should bear in mind that cer’ `ı 
persons are excluded from inheritance, on account of moral delinquencies, w 
the lez loci Act favours by repealing the provisions of Hindu law cat 


2 See Mitéksharé ch. 1, Sec. 8; Déyabbaga, ch. IX. * Synopsis, Head Second, pa 
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their disinherison. The out-caste, however, who and whose issue are excluded 
from inheritance, is a person guilty of certain heinous offences; mere change of 
religion does not place a person under that category. Suppose, a Hindu married 
according to Hindu law, becomes with his wife a follower of the Brahma religion, 
and subsequently many children are born to them; and suppose a brother of 
his, who is childless and remains a Hindu, wishes to adopt one of his sons, and 
he is willing to give one in adoption. The boy appears to be eligible for 
adoption in all other respects, excepting this that his father cannot make a 
ceremonial gift which, however, may vicariously be mate by any other Hindu 
relative of the parties. As for any defect in the boy, that may attach to him 
in consequence of the fault on the part of his parents, it may be cured by an 
expiatory rite and the initiatory ceremonies which have the effect of re- 
moving all impurities derived from parents. 

Limitation from age and the performance of initiatory ceremonies.— 
Neither in the Smrities nor in the commentaries on general law. is there any 
restriction as to the age of a person, which limits his capacity of being adopted. 
On the contrary, an obvious inference may be drawn from the definitions of the 
kritrima and the self given sons, that there was no limitation of age for affilia- 
tion. The Vedik story of Sunahsepha’s adoption prov§s that such restriction 
did not exist; for, according to the story, he took a prominent part in the per- 
formance of the ceremony which could be done by a person whose Upanayana 
rite had been performed.! It is, no doubt, desirable that the boy should be 
adopted at a tender age so that he might be thoroughly assimilated to the family 
into which he is adopted, and being bred up from his infancy amidst its mem- 
bers, be looked upon as a natural relation. The matter, however, was, as it pro- 
perly should be, left to the discretion of the parties concerned, by the sages who 
did not lay down any rule on the point. 

Nanda Pandita and some other modern writers have introduced certain 
restrictions upon the only authority of a passage of the Kálikápurána,? the 
authenticity of which is doubted. The limitation thus imposed upon the selec- 
tion of the boy, arises, according to them, from his age, and from the previous 
performance of his initiatory rites in the family of birth. The purpose which 
the initiatory ceremonies serve, is, according to the sages,* the removal of the 
taint that may have been inherited by the son from his parents. According to 
the view taken by these modern writers, these ceremonies produce another 
effect, namely the unseparable connection of the boy to the gotra or family in 
the name of which some of these rites have been performed. 

The passage’ of the Kélika-Puréna lays down three rules: (1) that a boy 


? Lecture V, Supra, page 181. * Mann, II, 27; Yajnavalkya, I, 18. 
* Dat. Mim. 4, 22; Dat. Chand. 2, 25. © Dat. Mim. 4, 22; Dat. Chand. 2, 25. 
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upon whom the ceremony of tonsure has been performed in the family of his birth 
cannot be affiliated to another person, because the filial relation to the adopter 
arises in case the tonsure and the subsequent initiatory rites be performed upon 
the boy in his family, otherwise the relation of master and slave would be the 
effect; (2) that a boy cannot be adopted after he has completed his fifth year; 
and (3) that a person taking a boy in his fifth year must perform the Puéreshi 
sacrifice. 

Nanda Pandita in his Dattaka-Mimans4 discusses the construction of the 
above passage at considerable length.! He is of opinion first, that a boy though 
uninitiated with the ceremony of tonsure cannot be adopted if his age exceeds 
five years ;* secondly that a boy though initiated with the ceremony of tonsure, 
may be adopted if he has not completed the fifth year of age ;5 but it is absolutely 
necessary to perform the Putreshti sacrifice in order to remove the status of 
slave, and produce the filial relation; and even then the boy must be a Dvyé- 
mushydyana® or son of two fathers, of the Anitya description,® that is to say, the 
gon so adopted is not severed from his natural family by adoption, because the 
performance of the ceremony of tonsure in the family of his birth renders his 
connection to it unseparable, but this double relation is not permanent (aniya) 
so as to affect his issu who belong exclusively to the gotra of the adopter, for, 
it is in that family alone that their initiatory ceremonies are performed ;' the 
reason assigned being that filial relation to a person proceeds from the perform- 
ance of the initiatory rites upon the boy as his son.3 

Jaganndtha construes the passage as meaning that there cannot be a valid 
adoption of a boy who has completed the fifth year, or upon whom the ceremony 
of tonsure has been performed.°® 

The author of the Dattaka-Chandriké cites the texts enjoining the perform- 
ance of the initiatory ceremonies for removing any inherited taint, which are 
to be performed by a father upon his son,!° and concludes by saying that if the 
rite of investiture with the sacred thread alone be performed by the ‘adopter 
the filiation of the Dattaka as son of the adopter is completed,-but he adds that 
the adoption must take place before the expiration of the primary season for 
that rite; otherwise the adopter would not be competent to perform it, for one 
who is not competent to perform it in the primary season, cannot celebrate it in 
the secondary season.!! The primary seasons are the eighth, eleventh, and twelfth 


2 Dat. Mim. 4, 23-56 ; 1 W. Macnaghten, 72. ® Dat. Mim. 4, 32. 
* Dat. Mim. 4, 48. © Dat. Mim. 6, 41. 
3 Dat. Mím. 4, 48-49. . * Dat. Mim. 6, 46. 
* Dat. Mim. 4, 52. 3 Dat. Mim. 4, 29. 
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years counting from conception, for Brahmanas, Kshatriyas and Vaisyas respec- 
tively ;! and the secondary seasons are sixteen, twenty-two and twenty-four 
. respectively. In support of the above opinion the author relies upon the 
following text of Vasishtha.—“ Sprung from one following a different Saékha (or 
branch of the Vedas,) the Dattaka son even, when initiated into studentship, (or 
invested with the sacred thread) under the family name of the adopter himself, 
according to the form prescribed by his peculiar Sdkhd, becomes participant 
of the Sdkhd of the adopter.’® The author cites the passage of the Kélika- 
Purána which is according to him spurious, and admitting it to be authentic cons- 
strues it in a manner consistent with his own view mentioned above, to mean 
that if the boy has passed the fifth year or the tonsure has been performed, the 
putreshti rite must be performed and the tonsure repeated. As regards Sndras, 
performance of marriage in-the family of the adopter would cause filial rela- 
tion,*—and the celebration of it in the family of birth is a bar to adoption. 

It should, however be observed that if you leave aside the passage of the 
Kéliké-Purdna the authenticity of which is doubted, then there is no authority 
in Hindu law for the proposition that any of the initiatory ceremonies must be 
performed in the adopter’s family in order to cause filial relation, in other words, 
that if all or any of the initiatory rites for a person haye been performed in the 
family of his birth, he becomes incapable of being adopted into any other 
family. The passage of Vasfshtha relied upon by the author of the Dattaka- 
Chandrik& does not lay down the rule that the Upanayana ceremony must be 
performed in the adopter’s family, nor can such a rule be fairly inferred from it. 
Nor is there any passage of law declaring that in the case of Sudras, marriage 
is a bar to adoption. It should further be borne in mind that the Kaliké Purana 
which again is an Upa-Purdna cannot legitimately be regarded as an authority 
in law. 

The question therefore depends upon the -opinion of the authors of the 
Dattaka-Mim4ns& and the Dattaka-Chandriké. Mr. Sutherland understands 
the latter treatise to lay down that an adoption amongst the twice-born classes 
may take place even after the expiration of the primary seasons for investiture 
with the sacred cord, provided the ceremony has not been performed upon the 
boy. But it seems that this view is not supported by the text. The learned 
translator thinks that the Puttreshti or sacrifice for male issue would cure the 
defect ; but the author expressly says that the performance of the tonsure by the 
adopter is possible in the secondary season, because it has been expressly provid- 


* Mann, II, 36. 4 Dat. Chand. IT, 29 and 32. 
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ed in the passage of the Kalika-Purana; there is, however, no authority for 
applying the same view to Upanayana.! 

Independently of what is said in those treatises, the European authorities 
think that the performance of the Upa-nayana ceremony is an insurmountable 
bar to adoption, and they set forth the following reason,—“ Adoption is permitted 
on the principle that the adopted son is born again in the family of his adopting 
father; but this cannot be where the investiture, which causes the second birth, 
has already been performed in the family of the natural father.”* This seems 
to be fallacious on the face of it, for if adoption be the second birth, and subse- 
quently the Upanayana is performed, there must be a third birth. The ceremony 
means literally, taking (the boy) near (the preceptor), and really the commence- 
ment of study of the sacred literature, testifying to the spiritual nature of man 
as distinguished from his animal nature which is common to the lower animals 
as well as to illiterate and ignorant men. The attainment of knowledge, really 
constitutes the second birth which is figurately said to take place by that mie 
intended to lead to that result. The ceremony may be performed at the age of 
five or sixteen for a Br4hmana. And there is no reason why this ceremony, any 
more than the tonsure, be a bar to adoption, seeing that it has become a nominal 
ceremony and a mere fgrce, as is evidenced by what it is now generally under- 
stood to be, namely, ‘investiture with the characterstic cord.’ | 

Oase-law on the subject.—As in other re@pects of the capacity of being | 
adopted, so in this, the decisions of the different superior Courts are not uni- 
form. 

In Bengal the Pundits gave their opinion in some early cases? that a boy 
exceeding five years in age could be adopted if the tonsure had not been per- 
formed in the natural family, and that if after gift and adoption tonsure had 
been performed in the natural family it could not vitiate the adoption, posses- 
sing no effect whatever being an act done by one having no right to doit. But 
the Pundits do not seem to have followed the authority of the Dattaka-Chan- 
drik& according to which tonsure offers no obstacle, and its effects may be 
annulled. In later cases it has been rather broadly laid down that an adoption 
amongst Stidras is permissible at any age previous to his marriage, and amongst 
the superior tribes at any age before investiture with the sacred thread. Accord- 
ingly it was held that admitting the boy to have been of the age of twelve years 


4 Dat. Chand. 2, 31 and note. 
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at the time he was given in adoption, he being a Bráhmana and the nephew of 
the adoptive father, the initiatory ceremony of investiture not having been pre- 
viously performed, his adoption was valid.! The adoption, however, has been 
declared invalid on some other ground. It should be observed that the rule laid 
down in the above case is clearly opposed to the Dattaka-Chandrikd; it does, 
however, introduce a new factor, namely, that the adoptee being a nephew of the 
adopter, was a member of the same gotra, There appears to be a misconception 
about this subject, arising from the two-fold meaning of the word gotra; in one 
sense it means abstractly the family as composed of mefnbers descended in the 
male line from a common male ancestor who was an ancient Rishi after whom 
the gotra or family is named; and in the other sense it means, lineage. In all 
the passages in which a ceremony is required to be performed in the gotra of the 
adopter, what is laid down is that the boy should be described as son of the 
adopter when the rite is performed, and consequently as belonging to the adop- 
ter’s gotra, in both senses. Hence the notion that the fact of the boy belonging 
to the gotra makes any difference is not strictly supported by the two leading 
treatises. 

In Madras the rule has been further relaxed but on proof custom : and it has 
been held that according to the custom obtaining &mongst Brahmans in 
Southern India, the adoption of a boy of the same gotra, after the Upa-nayana 
has been performed is valid® The usage in Pondicherry permits an adoption 
after the Upa-nayana in any case.® 

The Bombay High Court have adopted the view of Nilkantha and of his 
father Sankarabhatta,* and ruledZthat among all classes even a married man 
may be adopted whether he belongs to the same gotra with the adopter, or 
not.’ 

In the Punjab also no restriction of any specific age appears to obtain; and 
the Chief Court upheld the adoption of a son of the age of 30.6 

So also in Mithilá no such rule is respected in the Kritrima form of adop- 
tion. The Pundits no doubt draw a distinction, between that form and the 
Dattaka, and maintain that the restrictions relating to the capacity of being 


1 Ramkishore Acharj Chowdree v. Bhoobunmoyee Debea Chowdrain, Beng. S. D. A. D., 1859, 
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adopted, that may obtain with respect to the Dattaka, do not apply to the 
Kritrima, in which form neither Upanayana nor marriage offers any obstacle to 
the adoption, and that the general usage prevailing there is to that effect. It 
should be observed, however, that the Dattaka-Mimansé maintains that these 
restrictions apply to the Kritrima adoption also ;* but this view appears to be 
most unreasonable as being opposed to the very definition of the Kritrima son. 

Nor is there any limit of age for adoption amongst the Jainas; their Pun- 
dits gave it their opinion that the age qualifying for adoption extends to the 
thirty-second year from fonception.? 

In a recent case* the Allahabad High Court have in an elaborate and 
learned judgment dealt with the question whether the restrictions from age and 
performance of initiatory ceremonies, laid down in the Dattaka-Mimansa are 
imperative. There was an earlier ruling of that Court to the effect that a boy 
who has not passed his sixth anniversary could he adopted,’ which, however, 
is inconsistent with Nanda Pandita’s rule. Upon a review of the cases decided 
by other Courts, the Court has come tothe conclusion that, according to the 
Hindu law as observed by the Benares School, the ceremony of Upanayana is the 
limit of time within which a valid adoption in the Dattaka form can take place, 
in other words, a persoh may be adopted at any age if the Upanayana bas not 
been actually performed. The reasons assigned for this view are, that the cere- 
mony of Upanayana represents the second birth of a boy and the beginning of his 
education in the duties of his tribe; adoption implies second birth in the adop- 
tive family, and it cannot he effected after the boy’s place in his natural family 
has become irrevocably fixed by the Upanayana representing his second birth. 
And consequently the ruling of the Bombay High Court, recognizing the validity 
of a married man’s adoption is dissented from. In short the rules on the sub- 
ject laid down in the two treatises on adoption are held to be directory, and 
therefore not followed, but an analogous rule is enunciated, which is partly 
based upon the mode of their reasoning on which those rules are founded. 

Result of case-law.—These authorities are unanimous in rejecting the re- 
strictions arising from age and initiatory ceremonies, that are propounded by 
Nanda Pandita and the author of the Dattaka-Chandriké. But if you once re. 
fuse to accept the view of these authors you have no other alternative than ta adopt 
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the view taken by the Bombay High Court; for, you cannot assign any cogent 
reason for adopting the middle course of importing a dient restriction by 
taking the actual performance of the Upanayana ceremony as the ultimate 
limit. This view is, no doubt supported by the opinion of the European 
avthorities, as well as by the obiter dictum expressed in several decisions which, 
though of very great weight, cannot be supposed to have settled the point. If 
you leave out of your consideration the passage of the Káliká-Purána, which 
. you do when you reject the views of Nanda Pandita and of the author of the 
Dattaka-Chandrika, you have no authority declaring that any particular age 
or the performance of any initiatory ceremony is a bar to adoption. The Upa- 
nayana, no doubt means, the commencement of the spiritual education consisting 
_ in the study of the sacred literature, for it is and must be, always preceded by 
secular education preparatory to it. It has been said that this rite irrevocably 
fixes a person in his family of birth; but I have not been able to find any 
authority in support of this proposition, nor is there any special reason why 
this initiatory rite, any more than the others, should have that effect. The 
_ passage of Vasishtha, from which the author of the Datteka-Chandrikaé deduces 
his rule on the point, does not as I have already told you, lay down any restric- 
- tion whatever, it simply says that if the Sékh4 of the Védas, read respectively 
in the adopter’s and the adoptee’s family, be different, then the latter on his 
. apanayana shall read the adopter’s Sákhá of the Vedas. For instance, if a 
person in whose family the Séma Veda is principally read adopts a son from a 
family following the Yajur-Veda, the son must read the Séma Veda. When 
writing was not discovered, the Vedas used to be committed to memory and 
handed down orally by tradition from preceptor to pupil, and in consequence, 
there arose some slight difference of reading, the different readings being also 
denominated Sákhás. So the matter dealt with in Vasishtha’s text dwindles 
into one of minor importance, at any rate it does, by no means, justify the 
_ inference, that upanayana is a bar to adoption. As to the argument drawn 
from the figurative second birth, it is not entitled to much weight; for, accord- 
ing to that view, you will have to admit a third birth in every adoption amongst 
the twice-born classes. : 

Oonclusion on capacity to be adopted.—The capacity to be adopted has 
reference to several matters, namely, (1) the boy’s status in his family of birth, 
_ Such as his being the only or the eldest son, (2) preference based on relationship, 
(3) incongruous relationship, (4) caste and (5) age and initiatory ceremonies. 
The restrictions relating to it are of modern origin and rest entirely upon the 
_ authority of Nanda Pandita and other modern writers. None of them are 
observed in all parts of India; and with respect to afew, contrary views are 
, €ntertained by the different courts. The territorial division of British India 
into different Provinces, each with a court of last resort, for convenience of 
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Government, has nothing whatever to do with the manners, customs and usages 
ef the Hindus domiciled in them, in other words, they are not to be taken to 
be different by reason only of the territories being within the jurisdiction of the 
different highest courts. Except in Madras and southern portion of the Decean 
where great laxity prevails, the prohibitted degrees for marriage are almost the 
same amongst the Hindus in the rest of Hindustan, so far as they appear from 
the Sanskrit commentaries. The language of the people of Northern India is 
the same excepting in Orissa, Bengal proper, and ita eastern hilly districts. The 
manners, customs and ufages of the people of Behar and of the Punjab, at least 
in its eastern districts, are the same as amongst the Hindus of the N.-W. Pro- 
vinces. There are marriage alliances contracted between the Hindu residenis 
of these localities. The Maharashtra Bréhmanas also have close connection with 
those of Benares. Under such circumstances it seems most anomalous that the 
adoption of a daughter’s or sister’s son should be valid if made by a Brahmana 
of Mithila, of Delhi or of Madras, but invalid when made by one in Bombay or 
Allahabad ; and an adoption of an only son should be lawful in Madras, Mithila, 
N.-W. Provinces and the Punjab, but not so in Bengal, Behar or Bombay. It 
seems to be equally anomalous to hold that the restrictions relating to the capa- 
city to be adopted, ar recommendatory so far as they are based on preference 
on account of proximity of relationship, and on age or initiatory ceremonies ; but 
imperative as regards those that are founded on incongruity of relationship: 
the distinction between them being drawn on the ground of the applicability or 
otherwise of the doctrine of factum valet, 

The Allahabad High Court considered in a recent case the applicability of 
the doctrine of factum valet to adoptions, and the substance of what is laid down 
by that Court upon a review of the previous decisions upon the point is stated as 
follows,\— The maxim quod fieri non debuit factum valet is applicable not only in 
the Dayabhaga school of the Hindu Law which prevails in Lower Bengal, but 
also in the various subdivisions of the Mitékshara school. Its authority does 
not depend upon any rule of Hindu law alone, but upon the principles of justice, 
equity and good conscience. There is no authority to show that it is to be 
applied to cases governed by the Hindu law in a manner exceeding the limits 
recognized by the Roman civil law in which it originated. Its application in 
cases of adoption should be confined to questions of formalities, ceremonies, 
preference in the matter of selection, and similar points of moral or religious 
significance, and which relate to what may he termed the modus operandi af 
adoption, but do not affect its essence. There may be cases where ma s$ 
which in other systems would be regarded as merely formal are, by the ex, 65 
letter of the text made matters affecting the essence of the transaction, 1 


2 Gunga Sahat v. Lekhraj Singh, 1. L. R., 9 Al., 253 (254), 
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such texts may be sufficiently imperative to vitiate an adoption in which they 
have been disregarded; but unless their meaning is undoubted, the doctrine of 
factum valet should be restricted to adoptions which, having been made in sub- 
stantial conformity to the law, have infringed minor points of form or selection. 
Adoption under the Hindu law being in the nature of a gift, it contains three 
elements—capacity to give, capacity to take, and capacity to be the subject of 
adoption—which are essential to the validity of the transaction, and, as such, 
are beyond the scope of the doctrine of factum valet.” 

The court in dealing with the above question has dmitted to take into con- 
sideration the one important point in which the Hindu law differs from the 
Roman law, namely, that the former is believed to be divine in its origin, and 
that there is a commingling of religious and civil rules. Hence the doctrine of 
facium valet as laid down by the Sanskrit writers, must exceed the limits recog- 
nized by Roman law and other systems moulded thereon, which are of a different 
character, and in which the doctrine must be limited to mere matters of form. 
The Hindu lawyers had to differentiate between rules of legal and religions ob- 
ligation, and I have already discussed! the‘principles laid down by them with 
regard to the applicability of the doctrine. An adoption being in the nature of 
a gift, the doctrine is applicable to it, to the same exfent as to alienations of 
property by an owner; and the capacity to be the subject of gift, should accord- 
ingly be within, instead of beyond, the scope of the doctrine of factum valet. 
Agreeably to the above exposition, the ruling of the Allahabad and the Madras 
High Court that an only son may be adopted, would be erroneous, nor could the 
restrictions based on age and initiatory rites, or the preference based on relation- 
ship, be admitted to fall within the scope of the doctrine, since these concern the 
capacity to be adopted. The distinction drawn between the different ingredients 
relating to that capacity, upon the ground of some being minor points and 
others essential, or of some being of legal and others of religious significance, 
seems to be arbitrary in the absence of any tangible principle underlying the 
same. The conclusion which seems to be irresistible is, that all the restrictions 
relating to the capacity to be the subject of adoption are of moral or religious 
obligation, seeing that they are not found in the admitted sources of Hindu law, 
that they are not noticed by the authoritative commentators on the general law, 
that they are innovations found only in the works of Brahmanical writers of 
the seventeenth century, who were not lawyers but religious teachers, that even 
according to these writers the gift is not ineffectual, creating as it does the 
state of slavery instead of filial relation, that they are not universally observed 
by the Hindus, and that there is divergence as well as fluctuation of Opinion 
amongst the different superior Courts with respect to their binding character. 


* Lecture IV, Supra, p. 146 et seq. 





LECTURE IX. 


FORMALITIES AND CEREMONIES NECESSARY FOR A VALID 
ADOPTION. 


Formalities for adoption—Gift and acceptance absolutely necessary —Gift and acceptance 
must be accompanied by actual delivery—Constractive delivery not sufficient—Deeds d 
gift and acceptance though registered are not alone sufficient—Conditional acceptance by 
a widow and fraud upon the power—Conditional gift and gift for a valuable consideration— 
Gift in Dvy4mushydyana form—Ceremonial adoption ‘and religious ceremonies —Homsn 
in the case of Sudras—Religious ceremony in the case of twice-born females—The same 
amongst the regenerate tribes—Where and when the Homam to be performed—Puttreahti 
or sacrifice for male issue. 


Formalities for adoption.—The Hindu legislators prescribe the very same 
formalities and ceremonies for affiliation of a son, as for marriage. Both the 
institutions were originally founded on the selfsame principle, and were attended 
with consequences behring a close resemblance to each other. In both there 
was the transfer of patria potestas or paternal dominion over the child, which 
passed to the adopter in the one case and to the husband in the other, so that 
in Roman law the wife was deemed to be the daughter of her husband as regarded 
the power which he could exercise over her and which was identical with that 
of a father over his child. But as the mere formalities for the transfer of 
dominion, such as gift and acceptance, or sale and purchase, would indicate 
no more than the passing of the dominion from the one person to the other, 
and must also take place when the child was transferred for a slave, it was 
‘absolutely necessary that there should be additional formalities showing that 
the transaction was intended for creating the relation of father and son in the 
one instance, and of husband and wife in the other. The sages have accordingly 
ordained for these institutions, ceremonies stamping a sacred character on them, 
marking their importance, and giving them the widest publicity. Invitation 
of kindred on both sides, ceremonial gift and acceptance, and the Homa or burnt 
sacrifice are the formalities common to both. 
Vasishtha,! Baudhdéyana,? and Saunaka® declare the mode of affiliating a 
son. Allof them require that notice should be given to the king (or the ™| rs 
representative in the village), and that the kindred should be invited, th e 


4 Vasishtha, Ch. xv, 9; Datt.-Mim.. 5, 81; Dat.-Chand., 2, 11. 
2 Dat.-Mim., 5, 42; Dat.-Chand., 2, 16. 
3 Dat.-Mim. „5, 2-80; Dat.-Chand., 2, 1-9; Supra page 308. 
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sence seryes two purposes, namely, they become witnesses to the transaction, as 
well as acknowledge the son adopted as their relation. These sages also agreein 
prescribing the performance of the Vyáhriti-Homa or the burnt-sacrifice in honour 
of all the gods presiding in the different regions of the universe; it is thought 
necessary for effecting the change of lineage, for, how can one man’s child 
become another’s son except through the intervention of all the gods? Vasishtha 
does not say anything about the mode in which the gift and the acceptance 
are to be made, which therefore may according to him be made in the ordin- 
ary secular way. But Baudháyana and Saunaka also escribe the manner in 
which the gift and the acceptance are to be made. According tothe former, 
the adopter is to beg of the natural father, the gift of his son; thereupon he is 
to declare, - I give, you accept him ;” whereupon the adopter is to declare, — 
“I accept thee for the „fulfilment of religion, I take thee for the continuation 


; of lineage ;” and this is intended as a solemn pledge by the adopter to treat 


the boy as his son. Saunaka appears to require that the natural father should 
be asked through a priest to give his son in adoption, and fixes an exorbitant 


fee for the officiating priest; he further requires that Bráhmanas shonld be 


. invited and fed: in fact his work being one on ritual was composed for the benefit 
of the priestly class, and has been thrust into prominente by writers who were 
| father priests than lawyers. He seems to give further details of the ceremonial 
prescribed by Baudháyana. 
According to these sages, gift, acceptance and the homa or burnt-sacrifice 
appear to be the three essential ceremonies in the adoption of a son; of these, 
the gift and acceptance must precede the homa, and may be made in the ordi- 
nary way without the Sanskrit formula, the burnt-sacrifice being performed 
afterwards. But the general practice appears to be that all these ceremonies 
are performed according to the prescribed ritual ; the secular gift and acceptance, 
-however, must always take place first, and in some cases there may be reasons 
for postponing the ceremonial adoption, such as, impurity of the giver or adopter, 
or the inauspiciousness of the season, which may render the ceremonial gift 
and acceptance impossible, though there cannot be any impediment to the subse- 
quent performance of the homa or burnt-sacrifice. . 
The convention of kindred, though usually made, and the representation 
to the king, which are mentioned by these sages as part of the procedure, appear 
to be intended for giving publicity to the transaction and are not considered 
essential for the validity of an adoption.t 
The Dattaka-Miméns4,* after citing und commenting on the passages of 
Saunaka and Vasishtha prescribing the ritual, says, “ Therefore, the filial rela- 


1 Alank Manjari v. Fakir Chand Sarkar, 5 Beng. Sel. Rep., 418 (356); Narhar Gobind 
Kulkarni v. Narhar Vathal, I. L. R., 1 Bom., 607. 2 Section Y. 
Y Y 
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tion of these five sons proceeds from adoption only, with observance of the 
form of either Vasishtha or Saunaka; not otherwise.”! The ceremonial pre- 
scribed by Baudhdyana is stated to be applicable to the followers of the Black 
Yajur Veda.2 The subject is concluded thus, “It is therefore established, that 
the filial relation of adopted sons, is occasioned only, by the proper ceremomies. 
Of gift, acceptance, a burnt-sacrifice, and so forth, should either be wanting, 
the filial relation even fails." The author appears to specify the essential 
ceremonies, and the expression (ddi,) “and so forth” seems to be unmeaning, 
as it is often found to be*in argumentative Sanskrit works. It should be observ- 
ed that this ceremonial applies not only to an adoption in the Dattaka form bat 
also to an affiliation in the Kritima and other forms. 

The Dattaka-Chandriké® cites the same passages and maintains that the 
form prescribed by Vasishtha or Saunaka is indispensable; and the same 
opinion is expressed about the text of Baudhdyana, as in the Dattaka-MimAnss.’ 

It may be inferred from what is stated in these treatises, that the secular 
gift and acceptance followed by a burnt-sacrifice would be sufficient for a “valid 
adoption. It is worthy of remark, however, that in almost all undisputed 
adoptions,’ as in all marriages, the prescribed ritual is observed by all classes. 
But there is one impértant point of distinction between the two instifa tions, 
namely, that in a marriage which as a general rule takes place in the house of 
the damsel’s father she is actually given only in the course of the ceremonial of 
marriage though it is preceded by a verbal betrothal, whereas in an adoption 
which generally takes place in the house of the adopter, there may be actual 
gift and acceptance in the secular form to be followed by the prescribed ritual 
at a subsequent time. The essentials of a valid adoption are therefore divisible 
into secular and religious ones: and although all the essential formalities may 
be, and generally are, observed in the religions mode, yet a valid gift and ac- 
ceptance must also fulfil the secular requirements or the legal conditions of the 
same. Let us therefore, proceed to consider first these secular essentials of an 
adoption. 

Gift and acceptance absolutely necessary.—The giving and receiving 
are indispensably necessary; they are the operative part of the ceremony of 
adoption, whereby the parental interests are transferred from the natural to the 
adoptive parents, and without which an adoption in the Dattaka form is impossi- 
ble.® The definitions of the Dattaka son, given by different sages, however, 
do not expressly say anything about acceptance, but simply declare that the ~ift 


2 Dat.-Mim , 5, 50. 2 Idem, 5,42. ° Dat.-Mim., 5, 56. * Dat.-Mim., 6, 47 

® Seotion ii, 1-18. © Dat.-Chand., 2, 18 & 17. " Idem, 2, 16; Dat.-Mim., 6, 4 

8 Sutrooghun Sutputhy v. Babitra Dayee, 2 Knapp’s Rep., 287; 5 W. B., P. C., 1C 

° Veerapermall Pillay v. Narrain Pillay, 1 Strange’s notes of cases, 91; 1 Morley. s, 
Adoption case 68; 1 Strange’s H. L., 95. 


GIFT AND ACCEPTANCE, 371 


°” by the parents to a person constitutes the child the dattaka son of the latter. I 
have already told you that, according to the Bengal school, in the case of dona- 
, tions of property, the relinquishment by the donor of his rights in favour of a 
sentient being is alone sufficient to create the donor’s right to the property, 
subject only to his dissent; and it is not acceptance or positive asseut, but 
absence of dissent which is requisite for completing his title. This theory, 
however, is opposed to the Mitékshard as well as to the transfer of property Act, 
according to which acceptance is necessary for the completion of a gift.! How- 
ever that may be, the gift in adoption cannot be looked upon as the donation 
of property, and is, besides, one of a conditional and onerous nature, the child 
being offered for acceptance as a son; so it cannot be complete and effectual 
without the positive assent of the donor, and the general presumption that a 
man would accept what is purely beneficial to him, cannot arise in the present 
instance ; acceptance manifested by some overt act, therefore, is absolutely neces- 
tf. But the doctrine that the adoption of a son is spiritually beneficial to the 
— has an important bearing on this question of acceptance; for, we have 
alfeady seen, that a minor is held to be competent to accept a son in adoption, 
and to give an authority for that purpose; and upon the same principle it is 
said hat a man of weak intellect, who has not on thaf account sufficient testa- 
“mentary capacity, may be of sufficient capacity to adopt, inasmuch as adoption 
is a religious and necessary act.? Probably a minor would also be competent to 
give away a son in adoption, there being no express prohibition against it. 
There is, however, an express provision in the Succession Act® that a minor 
father may by will appoint a guardian for his child, though it has not been 
extended to Hindus. 

Gift and acceptance must be accompanied by actual delivery of the 
child—The natural father’s expressed consent to give a son in adoption does 
not amount to a gift,* nor the adopter’s intention to adopt expressed in a docu- 
ment, to an acceptance.* The gift and acceptance in adoption are to be made 
by the corporeal delivery of the child. On this subject the Judicial Committee 
observe’ as follows :—‘ That being so, it is unnecessary for their Lordships 
positively to decide the first question, namely, whether there can be, according 
to Hindu law and usage, an adoption simply by deed, and withont that corporeal 
delivery and acceptance of the child which is almost universally treated as the 
essential part of an adoption in the Dattaka form. They desire, however, to 


1 Transfer of Property Act, section 122; Lecture VII, supra page 298. 

* Baboo Banee Pershad v. Moonshee Syud Abdool Hye, 25 W. R., 192. 

© Section 47. 

+ Bashettiappa v. Shivlingdppa, 10 Bom. H. C. R., 268. 

5 Mahashoya Shosinath Ghose v. Krishna Sundari Dassi, 7 Calcutta Law Reports, 313; 
L. R., 7 I. A., 250; I. L. B., 6 Calc., 881. 
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say that they are very far from wishing to give any countenance to the notion 
that there can be such a giving and a taking as is necessary to satisfy the law 
even in a case of Sudras by mere deed, without an actual delivery of the child 
by the father.* * * The mode of giving and taking a child in adoption con- 
tinues to stand on Hindu law, and on Hindu usage, and it is perfectly clear that 
amongst the twice-born classes, there could be no such adoption by deed, because 
certain religious ceremonies, the Datta-homam in particular, are in their case 
requisite.* * * It would seem, therefore, that according to Hindu usage, which 
the Courts should accepts governing the law, the giving and taking in adop- 
tion ought to take place by the father handing over the child to the adoptive 
mother, and the adoptive mother declaring that she accepts the child in 
adoption.” 

Constructive delivery not sufficient—The same view was taken by the 
Calcutta High Court,in an earlier case,! in which the secular and religious ele- 
ments of the rite of adoption were distinguished, and secular gift and acceptance 
were taken to be sufficient for deciding the question: Justice Phear made the 
following observations on the point,—‘ Jagannath appends to his quotation 
from Vasishtha, which I have already referred to, a long discussion ‘of the 
question, whether or nôt the secular and religious portions of the ceremony are 


separable, and it is obvious throughout that he considers the secular portion to 


be intended for the purpose of passing the paternal property in the son, from 
the one father to the other; and that he thinks it would be effective to that 
extent at any rate, even if the religious supplement were omitted. Without 
stopping to inquire into the value of his conclusions on these points, I will 
observe that he all along supposes an actual, and not a constructive, giving and 
receiving to have taken place. And the words of every one of the old authori- 
ties (see for instance those of Vasishtha, above quoted,) imply the same thing. 
I need not examine them in detail. It is obvious that a mutual transfer of €he 
boy from the one father to the other is everywhere contemplated as constituting 
the giving and receiving which is spoken to. But here, if all that the witneases 
for the defence stated did actually take place, about which I have my doubts, 
the giving and receiving was at most symbolical or constructive. The thing 
given was in fact hundreds of miles distant from the giver and receiver. And, 
although an advanced state of civilization recognizes abstracting of property in 
goods and chattels as distinct from the subject-matter thereof, and allows of 
these rights being passed from hand to hand, so to speak, by the mere parol 
expression of intention on the part of the persons interested, without the 
sence of the thing itself, I think I should go beyond the warrant of any au 
rity if I imported this doctrine of law to govern by analogy the transfer 


1 Siddessory Dassee v. Doorgachurn Bett, 2 Indian Jurist, N. S., 22. 
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even what Jagannatha abstracts as the paternal proprietary right of the father 


in his son. I think that the transaction of giving and receiving is not complete 
for the purpose of adoption, unless the boy given is actually present, and given 
over from the one parent to the other, and consequently I am of opinion that 
what took place at Dehra Dhoon, in this case, did not in any degree amount to 
a valid adoption.” 

Deeds of gift and acceptance, though registered not sufficient.— 
According to Hindu law, neither registration of the act of adoption, nor any 
written evidence of that act having been completed, is @ssential to its validity." 
it is often found that when an adoption takes place, deeds of gift and of accept- 
ance are executed by the natural father and the adopter respectively in favour 
of each other; and sometimes though made in anticipation of the intended 
adoption, the terms show as if the boy has already been given and accepted ; 
and such deeds are also registered.* But from what has been laid down in the- 
above cases® it is clear that in the absence of gift and acceptance accompanied 


: by actual delivery of the child in adoption, such deeds are worthless and in- 


suficient by themselves to constitute a legal adoption, although they may be 
used ag corroborative evidence of actual gift and acceptance which must 
otherwise be proved to have taken place. In this resfect the gift of a son in 


. adoption is to be distinguished from the gift of property, which may be effected 
_ by a registered instrument.‘ 


The Oudh Estates’ Act, I of 1869, requires the writing by which an autho- 
rity to adopt a son is exercised by a widow to be registered. It also requires 


the authority to be in writing. But it does not require that writing to be 


registered.® . 
Conditional acceptance by a widow, or fraud upon the power.—We 


have seen that an authority or even a direction given by a deceased husband 


to kis widow for adopting a son, imposes simply a moral duty on the widow 
who cannot be compelled to adopt a son, and whose personal interest is opposed 
to her duty, as her life-interest in her husband’s estate would be divested by 
the adoption of a son. This conflict between interest and duty is sometimes 
sought tó be reconciled by the execution of an agreement by the natural father 
before adoption to the effect that his son being adopted by the widow, would 
not be entitled to the estate during her life, but she should remain in possession 
in the same way as if no son were adopted, subject only to the son’s maintenance 
and education. Whether such an agreement is binding on the son adopted is a 


* Butroogun Sutputty v. Sabitra Dye, 5 W. R., P. O., 109. 

* Nagendro Chandro Mittro v. Sremutty Kishen Soondery Dassee, 19 W. R., 188. 
* 25 W. B., 129; 7 C. L. R., 818: 2 Ind. Jar., (n. 8.) 22. 

* Transfer of Property Act, IV of 1882, section 128. 

* Bhasba Rabidat Singh v. Indar Kunwar, I. L. R., 16 Calc., 556. 
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different question, to be discussed later on. What we are at present concerned 
with is, whether such conditional acceptance by the widow affects the validity 
of an adoption. 

In one case! it was argued before the Privy Council that the adoption was 
a fraud upon the authority to adopt, and therefore void, on the following 
facts :—“ The senior widow seems to have been unwilling to disregard her 
husband’s injunctions, but at the same time, she was anxious to keep the estate 
during her life. She obtained from the natural father of the child whom she 
prgposed to adopt a dochment, dated the 26th of October 1883, in which it was 
declared that she should have full control during her lifetime over the property 


left by the late Maharajah. It was not suggested that there was or could bave 


been in the ceremonial of adoption any such condition or reservation, nor is 
any trace of that condition or-reservation to be found in the deed of adoption 
of the 5th December 1883. But some months afterwards, on the 28th of March 
1884, the senior widow executed what is called a second deed of adoption. by 
which she purported to revoke the deed of the 5th of December, on the allegation 


that it ought to have contained @ provision postponing the interest of the 


adopted son until her death.” 


The objection wag overruled, and it was held by the Judicial Committee - 


that such condition could not vitiate the adoption, as will appear from the 
following passage of their judgment,—“ The conduct of the senior widow is not 
altogether to be commended, but it would be extravagant to describe it as fraudu- 
lent, or to maintain that the adoption was made for a corrupt purpose, or for 
a purpose foreign to the real object for which the authority to adopt was con- 
ferred. It may be true, as suggested by Mr. Arathoon, that the child of Guman 
Singh was selected in preference to the child of the appellant because the senior 
widow had reason to believe that the selection would. be less likely to lead to 
her position being challenged. But it is difficult to understand how a declara- 
tion by Guman Singh or an agreement by him, if it was an agreement, could 
prejudice or affect the rights of his son, which could only arise when his pa- 
rental control and authority determined. The ceremonies of adoption are 
. unimpeached. The deed of adoption is open to no objection. The second deed 
is admittedly inoperative. No conditions therefore were attached to the adop- 
tion. Had it been otherwise, the analogy such as it is, presented by the 
doctrines of Courts of Equity in this country relating to the execution of powers 
of appointment to which Mr. Arathoon appealed would rather suggest thet, 
even in that case, the adoption would have been valid and the condition vo 
Conditional gift, and gift for a valuable consideration —Some, ıt 
analogous to a conditional acceptance of the above description, is a gift fi a 


1 Bhasba Rubidat Singh v. Indar Kunwar, I. L. R., 16 Calc., 556. 
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valuable consideration either in the shape of a sum of money, or any other 
property received before adoption or in the form of an agreement executed by 
the adopter stipulating that the natural father is to get a maintenance allowance 
out of the adopter’s property, upon the faith of which he parts with his child by 
giving himinadoption. I have already told you that in the majority of cases, 
some sort of valuable consideration is given by the adopter to the natural father 
for inducing him to give away his son. And such arrangement does not appear 
to be open to any reasonable objection. It may no doubt he argued that if any 
consideration is received by the natural father for giving his child in adoption, 
g the gift would virtually be a sale of the child, and as the kréta or purchased 
"pon is not recognized in the present age, the adoption itself would be invalid. 
The argument would have been sound if the word “ gift” in Hindu law 
had been limited only to the transfer of a thing made voluntarily and without 
any consideration. But we find on the contrary that the sages include under 
the term “ gift” what is given for a valuable consideration. Thus, a text of 
Narada! cited in the Mitákshará, when dealing with the topic of litigation 
entitled Rovation of Gift includes under the seven kinds of lawful gifts, the 
P gift of anything in lieu of the price of an article purchased from a shop- 
¢ keeper, what is given in return for a benefit received from the donor, and the 
_ bride’s price, (sulka,)* or what is received for giving & girl in marriage. A gift 
of a child, in return for any benefit received from the adopter, therefore, is not 
contrary to Hindu law, and cannot be supposed to be equivalent to a sale. 

It has, however, been held’ that a contract whereby the adopter agreed to 
make an annual allowance to the natural parents in consideration of their giv- 
ing their son could not be legally enforced by the natural father. The reasons 
assigned for this decision are set forth in the following passage :— 

“The son given, that is, the Dattaka son, is defined in the Dattaka- 
Chandriké section 1, para. 12,—‘He is called a son given whom his father or 
mother affectionately gives as a son, being alike ;’ alike being explained to mean, 
of the same class. Now it could not be said, if this contract were carried out, 
that the boy has been affectionately given; a gift, of course, implies an act 
without consideration. | l 

“Then with reference to section 23 of Act IX, (Contract Act) we think 
that the principle of that section is applicable to this case, as this contract, if it 
were capable of being carried on and were recognized by the Court, would in- 
velve an injury to the person and property of the adopted son, inasmuch as if 
it ould be proved that the boy was purchased and not given, it is very probable 


1 Nérada-Smriti, fourth topic of litigation, verse 8; Mit4ksharé on Yajnavalkya IT, 176. 
* Mitaksharé, 2, 11, 6. | 
* Eshan Kishore Acharjea Chowdhry v. Hurish Chunder Chowdhry, 21 W. R., 881. 
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that the adoption would be set aside, and if such adoption were set aside, he 
would not only lose his status in the family of his adopting father, but also lose 
his right of inheritance to his natural parents, and such a contract would there- 
fore involve an injury to the person and property of the adopted son.” 

Here the Court lays down that gift in adoption must be without considera- 
tion, that payment of any consideration would invalidate the adoption, as the son 
would not be given but purchased who is not recognized in the Kali age, and that 
the contract if enforced would invalidate the adoption. It is difficult to under- 
stand why the adoption itself should not be invalidated by the contract upon tbe 
above premises; the agreement is not enforced because its object is unlawful, but 
this void agreement formed the consideration of the gift in adoption, which was 
not made affectionately and without consideration ; hence it would seem that the 
gift itself was void, or there was-no legal gift at all, and the boy would not lose 
his status in his natural family. 

In another case,! however, where the natural father of the son given im 
adoption gave his consent to the adoption on certain conditions, it was held that 
the non-fulfilment of one of the‘ conditions rendered the adoption invalid, not- 
withstanding that the condition was unnecessary, and imposed in consequence 
of a mistake as to the‘necessity for the assent of Government to the adoption. 
In this case the condition was required to be fulfilled before adoption. 

Gift in Dvyd4mushydyana form.—The gift of a child in adoption may be 
so made as to constitute him the common property or son of both the donor and 
the donee. The formalities must be the same as in the case of an absolutely 
adopted son or Suddha-Dattaka, but an understanding or a previous stipulation 
between the natural father and the adopter to the effect, that the child should 
belong to both of them, would constitute him Dvy4mushydyana or son of two 
fathers. A son so adopted is called Nitya-Dvy4mushyéyana, i. e., perpetual or 
absolute son of two fathers, because he and his descendants would continue to 
belong to both the gotras or families.® 

But an express stipulation does not appear to be absolutely necessary far 
constituting the child given in adoption, the son of two fathers. For, the Dattaka- 
Mímánsá says that if the ceremony of tonsure has been performed upon a boy 
in the natural family and he is subsequently given in adoption, he will become 
a Dvydémushydyana or son of two fathers, by reason only of that ceremony 
having been performed in the family of his birth, which has the effect of impress- 
ing upon him the indelible character of a member of that family, not liable ta,, 
be removed by his adoption into a different family. This double relation 
is not due to any contract, but arises as the effect of the initiatory ceren 
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and therefore it attaches only to the son so given and not to his descendants 
upon whom all the initiatory rites are performed in the family of the adopter. 
Hence he is called the anitya-Dvyémushydyana, or temporary son of two fathers. 
So also, it appears that a stipulation to that effect may be implied, from 
the circumstances of the case. The Mitákshará expressly says that if a brother 
or any other man destitute of male issue be appointed to raise issue on another 
person’s wife, the son begotten would belong to him as well as to the husband 
ef the woman.* As an exception to this rule the Mitákshará provides that 
when the person appointed has male issue, then the son begotten by appoint- 
ment would not belong to him in the absence of express stipulation.® Hence it 
follows that if an only son be given in adoption, he would be a Dvy4mushyéyana 
son of both the adopter and the nataral father, even without any express stipu- 
lation. In the case of an only son of a brother, it is maintained in the Dattaka- 
Mim4nsé and Dattaka-Chandriké* that he alone and no other should be adopted ; 
and in answer to the objection raised upon the ground of Vasishtha’s rule 
against the gift of an only son, it is said that he would be the son of both 
brothers, and so the rule or rather its reason, is not violated. There is no men- 
tion of any express stipulation. It may no doubt be contended from what 
Nanda Pandita says in one passage that the gift of an only son is limited to 
the case of brothers. But in the very next passage® he explains the principle 
of the adoption of an only son, which is applicable to all cases. And this 
general position is supported by what is said in the Mitéksharé with respect 
_ to the analogous case of a son produced by a man other than the brother, on 
another man’s wife. The Dattaka-Chandriké, however, does not appear to limit 
_ the Dvy4mushy4yana adoption of an only son to the case of adoption by a 
_ paternal uncle only, but intimates it to be applicable to all cases.® 
Ceremonial adoption and religious ceremonies.—The next question 
that we have to consider is, whether in addition to the secular gift and accept- 
ance, anything more is absolutely necessary for a valid adoption, in other words, 
whether the ceremonial gift and acceptance and the Homa ceremony are requi- 
site. As regards ceremonial gift and acceptance, it may be observed that they 
express in Sanskrit what people do in the vernacular language when making a 
Secular gift or acceptance, with this difference that Saunaka requires the recital 
of certain Vedik texts as part of these ceremonies; but as the recital -of the 
Vedik texts is dispensed with in an adoption made by a Sudra, or by a woman 
gf the twice-born classes having the requisite authority for the same, it cannot be 
Tegarded as absolutely necessary. Hence it follows that the secular gift and 
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acceptance are sufficient, and the question is reduced to this, namely, — 
the Homa ceremony is indispensable. 

I have already told you that the religious ceremonies are usually performed 
by all classes. This usage may not of itself be sufficient to establish that they are 
absolutely necessary for a legal adoption, although it is undoubtedly an import- 
ant factor for the consideration of our Courts when dealing with the question 
of the factum of a disputed adoption. We have also seen that the two special 
treatises insist upon the performance of the Homa ceremony as indispensably 
necessary, and there are many other Sanskrit writers holding the same opi- 
nion; but considering that their authors were writers of the priestly class and 
interested in thrusting into prominence the necessity of celebrating religious 
ceremonies, one would not be disposed to attach much importance to their opi- 
nion unless it be supported by the authority of the lawgivers. Let us therefore 
see whether the sages require the performance of the Homa ceremony as being 
the sine qua non of a valid adoption. 

From the definition given by the different sages, of the Dattaka son, it 
appears to be clear that nothing more than gift and acceptance is necessary for 
an adoption in the Dattake form. In defining the Dattaka son, Manu says that 
the gift is to be made together with water (adbhih), or as Sir W. Jones puts it, the 
gift being confirmed by pouring water; thus the chief of the sages ordains the sim- 
° plest procedure that is even now followed when the gift of any property is made 
in the religious form, as for instance to a priest officiating at a religious cere- 
mony. It may no doubt be said that the codes of the different sages are to be 
taken as supplementing each other, and that when Vasishtha has declared the 
ritual of affiliation, it ought to be read as part of the definition of an adopted 
son, and the mention of water in Manu’s text indicates the fuller form propoun- 
ded by Vasishtha.! The correctness of this argument, must be tested by its 
applicability to.other descriptions of subsidiary sons, for Vasishtha’s text is 
general. Manu does not say anything in the definitions of other descriptions of 
sons, which may be construed to indicate the necessity of the observance of 
form. Nanda Pandita maintains upon the authority of a text of Vriddha 
Gautama’ that the ritual applies to all the five descriptions of adopted sons.’ 
But if Homa be necessary in their case why should it not be so in the case of 
other kinds of subsidiary sons, for instance the damsel’s son, the appointed 
daughter’s son and the adulterous wife’s son; but it cannot be reasonably main- 
tained that these will not be filially related unless Homa be performed. If “ial 
relation in these cases arises by operation of law without the interventic of 
the Homa, why should it not also similarly arise in the case of the Dattak: on 
by means of the gift and acceptance only ? Bosides, Vriddha Gautama si ily 
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says that the Dattaka and the like sons acquire filial relation by observance of 
form ; and Nanda Pandita admits that the form intends gift and so forth that 
are comprehended in the descriptions of the son given and the like, but contends 
that the word water in Manu’s text intends the whole religious ceremony. Thus 
by putting a forced construction, he invokes the authority of Manu for con- 
tending that the religions ceremony is necessary. He omits to take into consi- 
deration that in the definition of the Dattaka son, as given by the other sages 
including Vasishtha and Baudháyana, there is nothing to indicate the perform- 
ance of any religious rite. ° 
When all the lawgivers describe the Dattaka son in such a manner, as to 
show that gift and acceptance only are sufficient, and only two of them, namely; 
Vasishtha and Baudhdyana propound in a different part of their Codes a cere- 
monial for affiliation ; the proper construction of the law appears to be that the 
Homa ceremony is intended not as legally essential, but as religiously meritori- 
ous. Manu introduces the subject of partition of heritage amongst the twelve 
descriptions of sons by the following passage,—‘“ Of the twelve sons of men, 
whom Manu, sprung from the self-existent, has described, six are kinsmen (or 
members of the father’s gotra) and heirs; six, not heirs, but kinsmen.”! Then, 
after specifying the sons falling within the two sets of six, and declaring their 
relative rights of inheritance,® he describes the twelve kinds of sons,* and goes on 
to say,— These eleven sons beginning with the wife’s son, as described are 
declared by wise legislators to be substitutes for sons of the body, for the sake 
of preventing a failure of obsequies.”> Now, it is clear that as religious ceremonies 
form no part of the descriptions of the subsidiary sons, these sons become substi- 
tutes of the son of the body, and members of their adoptive father’s gotra, with- 
out them. And this view is supported by what is declared by the same highest 
authority with respect to the religious ceremony prescribed for marriage, which 
is analogous to adoption; for, he ordains,“—“ The recitation of holy texts, 
and the sacrifice (Yajna= Homa) in honour of (Prajd-paii) the lord of creatures, 
are used in marriages for the sake of procuring good fortune to the brides; but 
the gift by the father is the cause of the husband’s marital dominion.” Simi- 
larly it follows that the gift by the father is the cause of the adopter’s parental 
dominion and the recitation of the holy texts and the Homa ceremony are used 
in adoptions for the sake of procuring good fortune to adoptees. The ceyemony 
ordained by Manu for marriage appears to be as simple as for adoption, for he 
tays,— Amongst the sacerdotal class, the gift of daughters in marriage, with 
(the previous pouring into the hands of the bridegroom of) water alone, is most 
approved ; but amongst the other classes (it may be done) according to their 
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mutual pleasure.”! In another connection he does, no doubt, refer to the reei- 
tation of holy texts in marriages,* but we have already seen his explanation of 
the purpose for which it is done. 

Jagannatha’ maintains that the gift and acceptance only are essential, and 
that the Homa or “ oblation to the fire with holy words from the Veda is s» 
unessential part of the ceremony; even though it be defective, the adoption is 
nevertheless valid ; for no one admits that the principal object is unattained if an 
unessential part be defective.” 

Jagannétha suggests a very important argument against the position that 
the Homa is necessary ; for, if you say that the performance of the Homa is 
essential, then you cannot but admit that it must be accurately, properly and 
completely performed ; and if there be any defect in its perfgrmance, it cannot 
serve the purpose: but if you say that even a defective Homa is sufficient, you 
necessarily admit that it is not essential. As for the perfect performance of 
the Homa ceremony, it is impossible in Bengal where the priests do not learn 
how to recite the Vedik texts properly. 

Hence the opinion of Nanda Pandita and others that the Homa is indispen- 
sable, appears to be unsupported by authority. 

Homam in the case of Sudras.—If the Homa be considered to* be an 
essential ceremony of adoption, it must be regarded as necessary in an adoption 
amongst the Sudras also. The Sudras occupy the same position as the females 
of the twice-born classes, with respect to the ceremonies performed by the reci- 
tation of the Vedik texts.4 Neither the Sudras nor women can personally 
perform the Homa ceremony which requires the recital of Vedik texts, as they 
are not entitled to the privilege of reciting passages of the Vedas. Hence in 
an adoption made by them, the Homa ceremony is to be performed vicariously 
by the priests appointed by them for the purpose ; and as regards the Vedik 
texts to be recited in giving or taking, they are dispensed with in the case of 
Sudras and women, unless those ceremonies also be performed vicariously. 

There had been conflicting opinions and decisions upon the question whether 
Homa ceremony is necessary in an adoption amongst Sudras, which were all 
considered by a Full Bench of the Calcutta High Court, and it was held that 
amongst Sudras in Bengal, no ceremonies in addition to the giving and the 
taking of the child are necessary to constitute a valid adoption. This decision 
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has been affirmed on appeal, by the Privy Council! Following this decision, 

and upon an examination of the authorities, it has been held by the Madras 
High Court that among Sudras no religious ceremonies are essential to an adop- 
tion, and consequently an adoption by a Sudre widow under pollution is not 
invalid.® 

Religious ceremony in the case of twice-born females.—The Sudras 
- and women labour under the same religious disability ; and the necessary logical 
consequence of the ruling that Homa is not essential to an adoption made by a 
Sudra, would be that it is not necessary also in an ad@ption by a widow of a 
Bréhmana or any other regenerate person, for she, like a Sudra, can neither 
recite the Vedik prayers nor personally perform the Homa. And the religious 
ceremonies should, therefore, be dispensed with in her case for the same reasons 
as in the case of Sudras. It is held by the Madras High Court that the perfor- 
mance of the Datta-Homam is not essential for a valid adoption, in the case of 
an adoption by a Bréhmani woman, but upon the general ground that the 
giving and receiving are sufficient to constitute a valid adoption, according to 
Hindu law, even amongst Bréhmanas.$ 

The same amongst the twice-born classes.—Following this ruling it has 
been held that among Kshatriyas in the Madras Presiflency adoption without 
religious ceremonies is valid.“ In a subsequent case,® however, the Madras 
High Court questioned the correctness of their previous decision, and expressed 
an opinion that amongst Bréhmanas the ceremony of Datta-Homam is an essen- 
tial element in adoption. But recently a Full Bench of that Court have held,® 
following Mr. Ellis’s opinion,’ that the ceremony is not essential to a valid adop- 
tion among Bréhmanas in Southern India, when the adoptive father and son 
belong to the same gotra. Mr. Ellis draws a distinction between Brahmanas 
and the two other regenerate tribes, and between an adoption within the adop- 
ter’s gotra and one beyond it, and maintains that the Datta-Homam is necessary 
only in an adoption by a Bréhmana of a boy belonging to a different gotra. 
There is, however, no clear authority supporting this view. 

A Full Bench of the Allahabad High Court have held? that in the case of 
Dakhani Brahmins, the Datta-Homam or any other religious ceremony is not 


3 Indramani Chowdhrani v. Behari Lal Mallik, I. L. R., 6 Oal, 770; 60. la R., 188; 
L. R., 7 I. A., 24. 

* Thangathanni v. Raum, I. L. R., 6 Mad., 358. 

° Singamma v. Vinjamuri Venkatacharlu, 4 Mad. H. O. R., 165. 

* Chandramala Patti Mahadevi v. Muktamala Patti Mahadevi, I. L. R., 6 Mad., 20. 

© Venkata v. Subhadra, I. L. R., 7 Mad., 648. 

6 2 Strange’s H. L., 104 and 218. 

? Govindayyar v. Dorasámi, I. L. R. 11 Mad., 5. 

® Atmaram v. Madho Rao, I. L, R., 6 All., 276. 


382 FORMALITIES AND CEREMONIES NECESSARY FOR A VALID ADOPTION. 


required to give validity to an adoption of a brother’s son: the giving snd 
taking of the child is sufficient for that purpose. Reliance is placed on the text 
of Yama, declaring that Homa and the like ceremonies are not necessary in an 
adoption of a. daughter's or brother's son.! It should be observed, however, 
that if this text be applied to Brdhmanas, then the adoption amongst them of 
a daughter’s son must be held valid. 

No religious ceremony is required in the Punjab? nor amongst the Jainas.® 

But on the other hand there is a catena of authorities and cases in which the 
performance of religious ceremonies is stated to be an essential element rm an 
adoption amongst the twice-born classes, if not also amongst the Sudras.* As 
regards the Sudras the law has been settled by the Privy Council, but as 
regards the twice-born classes the question appears to be beset with difficulty. 
If you admit that the religious ceremonies may be dispensed with in some parti- 
cular cases amongst the regenerate tribes, they must cease to be essential ele- 
ments in an adoption. It is difficult to understand the reason why they should 
not be necessary when the adopter and the adoptee belong to the same gotra,® 
if they be so in other cases. Perhaps it is thought that the religious ceremonies 
are necessary for effecting a change in the gotra, and therefore they are not 
required when the gotra*is the same. This seems to be due to a misconception; 
for, gotra in the present connection means “state of lineage ”® and not “ con- 
nection by the same general family ;””’ hence in every adoption there must be 
a change of the gotra or state of lineage, and the observance of form, whatever 
it may mean, is necessary even when the boy is connected by the same genera 
family.® 

Where and when the Homa to be performed.—The Datta Homam and 
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similar religious ceremonies are usually performed in the dwelling house of the 
adopter, and in describing the ritual of adoption Vasishtha,! Baudhdyana*® and 
Saunaka® all mention the adopter’s dwelling house as the place where the 
Homam is performed, in fact Hindus are attached to their ancestra] homestead 
supposed to be presided by the Vastu-devata, and regarded with a sort of reli- 
gious feeling as the sanctified place for the performance of religious rites. But 
there does not seem to be a restriction that the Homam cannot be performed any- 
where else, and accordingly it has been held that although the ceremony of 
Home is an essential part of adoption, it is not nec&ssary that it should take 
place in the dwelling of the adopter.‘ 

The ceremonial gift and acceptance and the Datta-Homam form part of the 
same transaction; but I have already told you that the secular gift and accept- 
ance followed by the Datta-Homam appear to be sufficient. In such a case the 
religious ceremony may be performed some time after the gift and acceptance,® 
and in one case the performance of the religious ceremony five years after secu- 
lar adoption was held sufficient.’ 

Putreshti or sacrifice for male issue is required to be performed in 
addition to the Datta-Homam, in cases where the ceremony of tonsure has 
already been performed upon the boy in the natural family, in order to undo its 
effects.’ It is not necessary in all cases. In one case, however, it is laid down 
that the performance of the putreshti jag is essential to the validity of an adop- 
tion in the Dattaka form, at least among the three superior tribes.2 Here the. 
term putreshti seems to have been used by mistake for Datta-Homam. 
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EFFECT OF ADOPTION ON THE STATUS AND INHERITANCE 
OF THE ADOPTEE. 

Status of the adopted son—Gotra relationship—Sapinda relationship—according to Miték- 
sharé—according to Déyabhéga—Gotra and Sapinda relationship of an absolutely adopted 
son—Prohibited degrees for an adopted son’s marriage—Adopted son’s impurity on deaths 
and birthsa—Srdéddha rites—Adopted son’s Kulinism—Adopted son cannot inherit from his 
natural relations—Adopted son’s vested rights before adoption—Guardianship of sn infant 
adopted son— Smritis and commentaries on adopted son’s inheritance in the adoptive family 
—The modern law of adopted son’s right of inheritance—Adopted son’s share—Adopted 
son’s rights as against the adopter and in the joint family—Ante-adoption arrangement 
curtailing adopted son’s interest—Adoption by widow and devesting—Vesting and deves- 
ting according to the Mitákshará and the Diéyabhaga—Widow’s estate devested— Estate 
inherited by adopting widow from her son—Divesting of co-widow’s estate—No other 
heir is devested—Devesting when widow of a member of a Mitákshará joint family adopts 
under express authority of the husband—Conclusion as to devesting by adoption— Relation 
back of adoption, and alienation by widow before adoption—Adoption pendente lite—Righta 
of the adopted son of a disqualified person. 


Status of the adopted son.—The Dattaka son has become a-very great 
favourite of our Courts of justice, and the result of the decisions relating to 
his rights of inheritance in the family into which he is adopted shows that the 
principle enunciated and acted upon is, that he is entitled to all the rights and 
privileges of a real legitimate son, unless he is expressly deprived of any one of 
them. But this is rather attributable to the modern principle of equity, which 
could not tolerate the idea that a man should lose all his rights in his family of 
birth and not acquire them in the family of his adoption, and raised: every pre- 
sumption in his favour. Equality of rights, however, was a thing unknown 
amongst the caste-ridden Hindus, and the adopted son’s position, according to 
the Sanskrit commentators is far inferior to that of a real legitimate son, and 
his capacities, rights and duties have been dealt with by them as being based 
upon express passages of law, and in no respect is he considered by any Sans- 
krit lawyer to hold the same position as a son of the body. There are several 
religious and social matters, which have not, nor are likely ever to, come to be 
decided by our Courts, and the status of the adopted son in those respo~ts 
remains unchanged. The status of Hindus in relation to other persons as 
regards matters of both law and ritual, is determined by two kinds of relat n- 
ship, namely, connection by gotra, and connection as sapinda.. 

Gotra-relationship.—In ancient times greater importance was attucn to 
the gotra or agnatic connection, than to mere relationship by blood, wher ie 


GOTRA AND SAPINDA RELATIONSHIP. 385 


latter did not co-exist with the former. Persons connected by the same gotra or 
general family are supposed to be descended in unbroken lines of males only, 
from the rishi or founder of the gotra after whose name it is called. People 
belonging to the four castes are found to have the same gotras; and from this 
it may be inferred that the caste system was not founded at its inception upon any 
tribal distinction, but upon a division according to professions and callings, by 
which the supposed descendants of the same persons were placed in the différent 
castes. The Brahmanical writers, however, would not admit this theory 

common descent, but maintain that the Brahmanas hafing a common gotra, only 
are descended from the original rishi, and the persons of the lower castes 
having the same gotra are not to be supposed so descended, but derive the title 
from their Vedik teachers or priests, and have no gotra of their own. Whether 
this explanation as to how the other castes came to have the same gotras with 
the Brahmanas be true or fanciful, the fact is that all the castes have gotras, in 
other words, are composed of groups of persons, each of which has a separate 
gotra. Marriage within the same gotra is prohibited, be the relationship ever 
so distant ; and this rule testifies how strong the tie of gotra relationship was. 
If not entirely artificial from its inception, it is admittedly so to some extent, for 
females born in it pass out of it on marriage, and women 6f other families espoused 
by its members, become affiliated to it; and the description of some of the subsi- 
diary sons shows that they belonged to the gotra of which their mothers were mem- 
bers; and we have seen that strangers may by adoption become its members. 

Sapinda-relationship is used by the Sanskrit writers in two senses; in 
one sense it means consanguinity, and in the other, connection by funeral oblation 
of food, The word sa-pinda literally means of the same pinda, and pinda means 
either body or funeral cake.! 

According to the Mitakshardé.—-Vijnanesvara while explaining Yajnaval- 
kya’s texts! on marriage, maintains that sapinda-relationship is based upon 
consanguinity and not on presentation of funeral oblations, that the wives also 
of male sapindas become, on marriage, connected as consanguineal sapindas ; 
and that wherever tke word sapinda is used, it means a consanguineal relation. 
Farther on, he says that as in this sense the most distant relations also are in- 
cluded under the word sapinda, therefore the lawgiver having enjoined marriage 
with a damsel who is not related as sapinda, limits sapinda-relationship to those 
only who are within seven degrees on the father’s and five degrees on the mother’s 
side, by adding,“ After the fifth on the mother’s, and after the seventh on the 
father’s side.” And he explains this text by saying that a man may espouse 
a damsel who is beyond the fifth and seventh on the mother’s and father’s side 
respectively, because the sapinda-relationship ceases with them.® 
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It should, however, be observed that the above limitation of sapinda-rela- 
tionship on the mother’s side relates to marriage alone. In fact the prohibited 
degrees for marriage are considered by the Sanskrit writers to constitute sapindss 
for the purpose of marriage, and they are different according to different sages. 
For instance, Vasishta declares that a man may marry a girl who is fifth and 
seventh on the mother’s and father’s side respectively, whilst Paithinasi says that 
a damsel may be espoused who is beyond the third on the mother’s, and fifth on 
the father’s side.! But seven degrees on both sides appear to be prohibited by 
Mann, for he declares tfat a man must not marry a girl who is sapinds to his 
mother,® and lays down generally in another place that sapinda-relationship 
ceases with the seventh ancestor.’ It is, however, inferred from some general 
expressions used by Vijnanesvara while explaining the limitation, that it 
applies even to inheritance.* But those expressions appear to be used rela- 
tively to marriage only, and do not lead to the conclusion that the limitation is 
laid down as being one applicable for all purposes. 

On the contrary the Sanskrit lawyers maintain that Manu’s rule laying 
down that the sapinda-relationship ceases with the seventh ancestor, is appli- 
cable to both the paternal and maternal side, when no distinction is expressly 
declared. Thus the Dattaka-Mimansd4, while explaining Saunaka’s text provid- 
ing that a son should be adopted from amongst sapindas, says,’—“ ‘from 
amongst sapindas,’ that is, from amongst kinsmen extending to seven degrees; 
and the term sapinda being used without any distinction, it follows, ‘from 
amongst such kinsmen belonging to the same or a different gotra.’” This 
appears to be supported by the Mitaksharé itself; for, when explaining sapinds- 
relationship with respect to inheritance it cites® the passage of Manu, but does 
not refer to the above text of Yajnavalkya on marriage. In dealing with the 
Sapindi-karana ceremony,’ Vijndnesvara repeats his position that sapinda-rels- 
tionship does not depend on presentation of funeral oblations, cites the text of 
Manu ordaining that sapinda-relationship ceases with the seventh ancestor, 
which he maintains to be based on consanguinity, and endeavours to reconcile 
this text with the fact that in the ceremony under compideration the funeral 
oblation of a deceased person is united with those of his three ancestors only, 
by saying that the deceased’s oblation is mediately connected with the seventh 
ancestors inasmuch as the Sapindi-karana ceremony of his third ancestor was 
made with the latter’s three ancestors, of whom the sixth was one. There is, 
however, no mention made in this connection, of Ydjnavalkya’s passar~ on 
marriage. 


? Mitéksharé on YAjnavalkya I, 53. 3 Mann, III, 6. ` 8 Mang, 5, 6 
* Lallubhai Bapubhai v. Mankuvarbai. I. L. B., 2 Bom., 388. ® Dat. Mim. 
© Mitéksharé, II, 5, 5-6, " Mitakshara on Yajuavalkya I, 25: 
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The author of the Dayabhaga contends! that for the purpose of inheri- 
tance sapinda-relationship must be taken to mean connection by funeral oblations, 
and that it extends to three degrees on the father’s side and three degrees on 
the mother’s father’s side. As regards the sapinda-relationship extending to 
seven degrees, declared by Manu, he says* that it relates to marriage, impurity, 
and so forth, and not to inheritance with respect to which Manu has laid down 
a different rule. 

The Bengal School takes the word sapinda in both senses, namely, connec- 
tion through body and connection through funeral obMtions: the former being 
limited to six degrees, and the latter to three degrees. The later writers of the 
Mitéksharaé school, also, adopt the Bengal view of connection through funeral 
oblation only, as being the sapinda-relationship applicable to adopted sons. 

Gotra and sapinda relationship of an absolutely adopted son.—An 
absolutely adopted son, like a married woman, ceases to be a member of his 
natural father’s gotra or general family, but retains the consanguineal sapinda- 
relationship to the family of birth. The adopted son’s sapinda-relationship to 
his natural relations in the sense of connection through funeral oblation, also 
ceases. Thus Manu ordains,*—“ A given son must never claim the famjly (gotra 
or filial connection) and the estate of his natural father; the funeral cake 
follows the family and estate, but from him who has given away his son, the 
funeral oblation passes away.” 

An adopted son acquires the filial relation to the adopter and consequently 
becomes a member of his gotra, in the same way as the wife belongs to her hus- 
band’s gotra; but, unlike a married woman who becomes the consanguineal 
sapinda of her husband and his sapindas, the adopted son does not become the 
adopter’s sapinda in the sense of connection through the same body.’ He 
becomes the adopter’s sapinda in the sense of being connected through the 
funeral oblations, and this sapinda-relationship based upon express texts, ex- 
tends only to three degrees in the adopter’s family, and determines prohibited 
degrees for marriage, the period of mourning, and so forth, in which an adopted 
son is concerned. e . 

Prohibited degrees for an adopted son’s marriage — From what is 
stated above, it follows that an adopted son cannot espouse a damsel in his 
natural family who is related to him as sapinda, nor one born in the gota or the 
family of the adopter nor a female sapinda by adoption, or one connected by 
funeral oblation, in other words, one who is within three degrees of descent 
from the adoptive father and his two paternal ancestors. 

It should be observed, however that if a near relation be adopted, the above 

2 Déyabhiga XI, 1, 39. 2 Dáyabhága XT, 1, 41-42. ° Dat. Mim. 2, 8. 
* Mann, IX, 142. $ Dat. Mim. 6, 17. * Dat. Mim. 6, 32-38. 
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rules must be subject to modification according to the circumstances of each case. 
A dvydmushydyana adopted son, cannot marry, also a natural relation within the 
prohibited degrees. | 

Adopted son’s impurity on deaths and births.—The absolutely adopted 
son is not polluted by impurity at all on the death or birth of any member of 
his natural family. Some writers, however, would make an exception in respect 
of the death of the natural parents. Inthe family into which he is adopted, 
the period of impurity is only three days in the case of sapindas, the ordinary 
period for a real legitimafe son is, 10, 12, 15 or 30 days for Bréhmanas and other 
castes respectively; but if he performs the cremation ceremony of his adoptive 
parents, then he is to observe the full period of mourning. These rules, how- 
ever, do not apply when a sapinda of the same gotra is adopted, who will be 
subject to the ordinary rules. A son of two fathers will have to observe the 
ordinary period of pollution in his natural family. Conversely, the sapinda rela- 
tions by adoption are to observe the short period of pollution on the death of 
the adopted son, or on the death or birth of a descendant of his. 

Adopted son’s competency to perform Sraddha rites—If after 
adoption @ son is born to the adopter, then the adopted son cannot perform 
the sixteen Srdddhas! @nding with the Sapindi-karana Sréddha, which are 
to be performed by the real legitimate son. Subject to this restriction 
he can perform all the other Sraddhas like the Aurasa son, with this ex- 
ception, however, that the Sraddha on the anniversaries of the day of death 
must be performed by him in the Ekoddista form, i. e., in honour of the deceased 
only, but by a sdgnika Aurasa son in the Parvana mode in which a double set of 
three oblations are presented. A son of two fathers will have to perform the 
necessary Sráddhas in both families, and when performing the ceremony in the 
Parvana form, must offer four sets of three oblations. 

It should be noticed that an adopted son cannot offer divided oblations or 
wipings of oblations to the third, fourth and fifth ancestors of the adoptive 
father, when he performs the Sraddha in the Pirvana form. 

In the Parvana-sraddha the adopted son is to preserft oblations to his adop- 
tive mother’s father and two other ancestors.* But when a bachelor or a widower 
adopts, there is great difficulty as to who would be the adopted son’s maternal 
grandsires; the correct view perhaps would be to present oblations to the 
paternal ancestors alone; for the object of the rite is to honour them, and not 
the maternal ancestors, and there are occasions in which no oblations car e 
presented to the latter.’ 


1 They are the Adya or first Sráddha, the twelve monthly Sraddhas, the six-mo |y 
Sráddha, the Vérsika or first anniversary Sraddha and the Sapindi-karana. 
2 Dat. Mim. 6, 50; Dat. Chand. 3, 17. 3 Dat. Chand. 1, 26 
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Adopted son’s kulinism.—According to the rule! of the Kulinism pre- 

_ vailing in Bengal, the adopted son is not entitled to the respectable position of 

a Kulina adoptive father, which is descendible only to a son of the body. A 

Kulina family cannot, therefore, be maintained by adoption, and a family 
when represented by an adopted son, would cease to be Kulina. 

An adopted son cannot inherit from his natural relations.— According 
to ancient law, heritable right was limited to the members of the same gotra or 
general family and a cognate was not at first recognized as an heir at all. We 
have already seen that according to Manu an adopted sdh cannot claim the family 
(gotra) and estate of his natural father, the two go together; by ceasing a 

| member of the gotra, he loses his right of inheritance in the same.* It should 
however, be borne in mind that the adopted son’s consanguineal sapinda-rela- 
tionship with his natural relations subsists; the only effect of which is said to 
be, that he cannot marry a natural female relation within the degree of sapinda 
connection. But, when he retains the sapinda-relationship, he becomes a bandhu 
or bhinna-gotra-sapinda or a cognate according to the Mitaksharaé, and in that 
character may claim to inherit from his natural sapinda relations. There is no 
reason for limiting its effect in the above way excepting this, that upon the 
supposition that he loses all his rights in his natural family, he has been inves- 
ted by the modern development of law, with similar rights in the family into 
which he has been adopted. The same argument, however, would not hold good 
under the Dáyabhága according to which consanguineal sapinda-relationship is 
not the principle of inheritance. | 

In some districts of the Punjab, an adopted son does inherit from his 
natural father if there be no heir of the common stock to exclude him, and 
in some others he is entitled to share in the estate of his natural father dying 
without other sons.é 

Adopted son’s vested rights before adoption.—According to the Mitaék- 

* shard law, a son acquires by birth a right to the ancestral property in the posses- 
sion of the father, and an undivided co-parcenery interest is vested in him as & 
member of the family eorporation. The vesting, however, is imperfect as the 
interest is liable to variation and also to extinction by reason of any subsequent. 
disqualification. The interest is acquired in the character of a member of the 
family, and when that character is lost by adoption, the interest also ceases. In 
this way you may explain as to how a Mitakshara son on being given away 
by his father in adoption loses his vested interest in the ancestral property. 

But the question assumes a different shape when the boy is full owner of 


> eure Fe mfg — Kula continues not in the Datta-putra. 
2 Duttnaraen Singh v. Ajit Sing, 1 Beng. Sel. Rep., 26. 
* Tupper’s Punjab Customs, Vol. III, p. 83. 
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any property such as what was inherited by him from his maternal grandfather 
or uncle before adoption. There appears to be no reason why a child given in 
adoption should be divested of property of which he is the absolute master at 
the time of affiliation. An adoption does, no doubt, cause a complete change of 
lineage, put an end to the status arising from the natural relationship, and ex- 
tinguish the capacity of inheritance in the character of a relation by birth; bat 
it is nowhere represented to be equivalent to civil death so as to extinguish the 
adopted son’s existing proprietary rights. 

Guardianship of af infant adopted son.—The adoptive parents are the 
legal guardians of the child during his minority. If the adoptive parents be 
dead, then it would be desirable to appoint a natural relation of the child as 
guardian of his person in preference to a relation by adoption, who may have 
an interest in determining the life of the adopted son and in whom the safeguard 
of natural love and affection may not be expected. 

It has been held that the natural father of the adopted child is not his 
guardian so that he might be his guardian ad litem without being appointed ss 
such by the Court! Buta suit instituted by the natural mother as next friend 
of her child given away in adoption for the protection of his interests was held 
to be maintainable*  ° 

Smritis and commentaries on adopted son’s inheritance in the family 
of adoption.— We have already seen! that the lawgivers deal with the statas 
of the twelve descriptions of sons, together. They declare that all the sons be- 
come bandhu or members of their legal father’s gotra, and as such may offer 
funeral oblations of food, and libations of water.* But they divide the twelve 
gons into two sets of six, of whom the first six are declared to be heirs to their 
father as well as to the kinsmen or members of the gotra, and the second six to 
the father alone; the sages, however, do not agree in including the same six in 
the two groups into which they divide the twelve sons. For instance the 
Dattaka son is included by Manu as one of the first six, but by Devala as one of 
the second six. 

It is really difficult to reconcile these conflicting teats. The modern com- 
mentators who recognize the Dattaka son as the only subsidiary son that may 
now be affiliated, and consider the texts so far only as regard him, endeavour 
to reconcile them by holding that an adopted son if endowed with excellent 
qualities is entitled to inherit from the father as well as from bandhus or kins- 
men, but one who is not so, becomes heir to the father alone. This distin ` n 


3 Sreenarain Mitter v. Sreemutty Kishen Soondery Dasee, 11 B. L. R., 171; L, R. 3 
Sup. Vol, 149; (S. C.) sub nomine Nagendro Chunder Mitter, 19 W. R.p 133. 

2 Mussammaut Dullabh De v. Manu Bibi, 6 Beng. Sel. Rep., 61. 

3 Lecture II, supra p. 59 et seg. * Mitákshará 1, 11, 
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appears to be based upon the analogy of the following passage of Manu,—“ Of 
a man whose adopted son is adorned with every virtue, that son shall take his 
gatate; though brought from a different family.”! This text, however, suggests 
ahother ground of discrimination, namely, that a boy adopted from the adopter’s 
own gotra agreeably to the rules of preference in selection, is entitled to inherit 
from kinsmen, but not if brought from a different family. The possession or 
destitution of good qualities, only is referred to by the commentators for explain- 
ing away the conflict. 

Jagannatha says that it appears to be the preserft practice for a given son 
of virtuous conduct to take the inheritance of his paternal uncle and the rest.* 
So the author of the Dattaka-Chandrik4 maintains that the conflicting doctrines 
of the different sages, some of whom hold that the given son is heir to kinsmen, 
and others that he is not such heir, are to be reconciled by referring to the dis- 
tinction of the adopted son’s being endowed with good qualities or otherwise, 
and holds that by the expression “his being heir to kinsmen,” means, his suc- 
cession to the estate of sapinda kinsmen, as well as, to that of the father.’ 
| The Mitiksharé also attributes the variation which occurs in the institutes of 

sages, respecting the rights of the subsidiary sons, to the difference of good and 
bad qualities. Referring to Manu’s text declaring tMat the first six sons (the 
Dattaka being one of them) are heirs and kinsmen® Vijnénesvara says that it 
- must be expounded as signifying that the first six may take the heritage of 
their father’s sapindas and samdnodakas if there be no nearer heir; but not so the 
last six: however, the status of kinsman, i. e., the capacity of performing the 
rites of offering libations of water and so forth, on account of relationship as 
sapinda and sagotra, belong to both alike. And he adds? that all the sons 
~ without exception, have a right of inheriting their father’s estate, according to 
_ Manu, because in another passage the sage declares,—“ Not brothers, nor 
, Parents, but sons, are heirs to the estate of the father.’’® 

Kulluka Bhatta in his gloss on the institutes of Manu explains the passage® 
in the same way as Vijndnesvara, thus,—‘ The first six become bdndhavas or 
kinsmen and heirs to the gotra or persons connected by the same general family ; 
hence, by reason of being kinsmen they perform the rites of offering oblations 
of food, libations of water, and the like, to the sapindas and samánodakas; and 
in default of nearer heirs take the heritage of the gotra; because the right 
of inheriting the father’s estate, has been affirmed of the twelve descriptions 
of sons without exception in the subsequent passage,!9—‘ sons are heirs to the 
estate of the father.” 


* Manu IX, 141. ° 9 Colebrooke’s Digest, Book V, verse 280. * Dat. Chand. 5, 22. 
* Mitakehard, 1, 11, 28 and 34. 5 Idem. 1, 11, 30. ¢ Idem. 1, 11, 31. 
* Idem. 1, 11, 38. ® Manu IX, 185. ® Manu IX, 158. 10 Manu IX, 185. 
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It should be observed that all the sons without exception are competent to 
offer oblations of food and libations of water, and yet six of them are not recog- 
nized to become heirs to any relation by adoption except the father. The doctrine 
of spiritual benefit, therefore, does not furnish any test for determining the herit- 
able rights of secondary sons. 

The author of the Dáyabhágá does not notice the conflict, but simply cites 
the text of Devala® after having given the same enumeration of the twelve sons, as 
is given by that sage, according to which the Dattaka son is included in the second 
six; and adopts the ruleelaid down by the sage, which he explains thus,?—“ The 
true legitimate son and the rest, to the number of six are not only heirs of the 
father but also of kinsmen, that is, of sapindas and the like: the others are 
successors of their father but not heirs of sapindas and the like.” It has all 
along been understood that according to the Dayabhaga, the Dattaka son is 
entitled to become an heir of his adoptive father alone, and of no other relation 
by adoption ; but in a recent case* the Calcutta High Court accepted an argument 
whereby a different construction was put, according to which, it was contended, 
the adopted son would fall within the first six. The argument was based upon 
the explanatory remarks upon Devala’s text, made by Srikrishna in his commen- 
tary on the Dayabhaga? Devala says that, of the twelve sous, some are dtmajas 
or sprung from the man himself, some are parajas or sprung from another, some 
are labdhas or acquired by an overt act, and some are Yddrichchhikas or filially 
related without it. From this it does not follow that the twelve sons are inten- 
ded to be divided into four different classes, for a son must be either sprung 
from the man himself or from another person, and must be either adopted by 


an overt act, or not so. Srikrishna, however, says that démajas are the real, 


legitimate son, the son of a twice-married woman and the appointed daughter; 
the parajds are sons of the wife; the labdhas are the given son, the son bought, 
the son of the pregnant bride, the unmarried damsel’s son, and the son made; 
and Yddrichchhikas are the deserted son, the self-given son, and the secretly 
produced son of the wife. This interpretation cannot be accepted as correct, 
for the word purajds or sprung from another person is ig the plural number, and 
should therefore include at least three descriptions of sons, but Srikrishua in- 
cludes only the wife’s son under it; besides, if the word parajds or sprung from 
another person is to be limited to a son begotten on a wife of one person by 
another man, then why should not the son of the pregnant bride and the secretly 
begotten son of the wife also, be included under it ? However, the argument 
put forward upon the basis of the above comments of Srikrishna was, that ere 
is another enumeration implied by Devala, of the twelve sons, in whi the 


1 Déyabhiga X, 7. 2 See supra p. 62. * Dayabbéga, X, £ 
* Puddo Koomaiee Debee v. Juggut Kishore Acharjee, I. L. B., 5 Cal., 615. 


3 
SMRITIS AND COMMENTARIES ON ADOPTED SON’S INHERITANCE. 393 


Dattaka son occupies the fifth position, and therefore he being one of the first 
six is entitled to inherit from kinsmen. Bout Srikrishna himself does not deduce 
that conclusion, nor does he explain the passage of the Dayabhaga in which the 
_ relative rights of the subsidiary sons are dealt with. 

The rule laid down in the Déyabhaga, according to which an adopted son 
is entitled to inherit from the adoptive father alone, cannot be supposed to be 
inconsistent with justice or equity. For, if the usage of adoption to which the 
Dattaka son owes his existence, were universal, that is, if all persons destitute 
of male issue adopted sons, collateral succession its8lf would be impossible ; 
therefore the law of adoption itself is opposed to the Dattaka son’s right of 
inheriting from collaterals. Besides, the possibility of collateral succession 
which again is merely contingent, is not taken into account when an adoption 
takes place; the certain right of inheriting from the adoptive father is under- 
stood on behalf of the adopted son, to be an ample compensation for all the 
rights lost by him in his natural family; in fact, the rich inheritance of the 
adoptive father is accepted to be more than all the contingent and the certain 
rights put together in the natural family. Moreover, there is no reason why one 
person should be permitted to choose an heir for others: a person may, against 
the wishes of his relatives, choose to adopt a perfect stranger; and he should 
be at perfect liberty to appoint an heir to his own property in any way he 
pleases ; but is it not inequitable to concede to this stranger the right of becom- 
ing an heir to the adopter’s relations? In fact, such an adoption seems to be 
like the testamentary disposition made by one person, not only of his own pro- 
perty, but also of the property of all his relations under certain contingencies. 

It should be observed that the other commentators who recognize the adop- 
ted son’s right of succession to collaterals, make it conditional and require that 
he must be endowed with virtues and excellent qualities in order that he may 
be entitled to inherit from the adoptive father’s relations. Then again the 
highest right of inheritance conferred upon him by Vijndnesvara and Kulluka, 
ib confined to succession within the adopter’s gotra ; there is no authority recog- 
nizing his right to ifherit from a relation belonging to a different gotra. The 
inheritance according to Hindu law, is determined by two. principles, namely, the 
gotra relationship and the blood-relationship; and as the adopted son as such is not 
a consanguineal relation, his claim to inherit from a relation by adoptiort, who is 
beyond the gotra, is therefore supported by neither of the principles. His sapinda- 
relationship in the family of adoption appears to be misunderstood in consequence 
of the different senses in which the word is used. He becomes a sapinda in the 
sense of one connected through the funeral oblation of food; and the persons 
with whom he is so-connected are primarily the three paternal ancestors by adop- 
tion ; for, it is with their funeral oblations that his funeral oblation is united by 
the Sapindi-karana ceremony; and, as the funeral oblation of three male de- 
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scendants in the male collateral line, of each of these three ancestors, is united 
in the similar ceremony performed for them, with the oblation of one or more of 
those very ancestors, they are also in a secondary sense similarly connected. 
Hence an adopted son becomes a sapinda only to twelve relations of the adop- 
ter’s gotra including him. The adopted son does, no doubt, offer oblation to the 
adoptive mother’s father and other ancestors, but that does not make him their 
sapinda, because there is no union or connection of his pinda or funeral oblation 
with theirs. 

We have already se8n that in all other respects the adopted son’s status in 
the adoptive family is based upon express texts; and although he is represented 
as the substitute for the real legitimate son, yet none of the Sanskrit writers 
appear to lay it down that he is entitled to all the rights and privileges of the 
real legitimate son. There are, however, several passages in Sutherland’s trans- 
lation of the Dattaka-Chandriké, which appear to be of that effect; one of 
which is as follows,'—‘‘ Next, the funeral rites, performed by a son given, are 
determined. In respect to these, although the son given, be first adopted, yet 
the legitimate son existing, he is not competent, to officiate in the sixteen 
funeral repasts, ending with the sapindi-karana; for, his superiority in rank is 
barred by Devala [whé says,] ‘A real legitimate son being subsequently born, 
superiority of rank from age does not vest in them.’ And a text of Yajnaval- 
kya, recites,—‘ Amongst these, the next in order, is heir and presents funeral 
oblations, on failure of the preceding. Otherwise, the adopted son, in every respect 
resembles the real legitimate one.’ ”—The learned translator has erred in thinking 
that the original of the italicized words is a part of the text of Yajnavalkya, 
and also in translating it in the way he has done. Whereas the original qay 
wary wiry is the author’s own words, and the correct rendering is,—“ In all 
other (Sraddhas, the Dattaka son is competent to officiate) like the real legiti- 
mate son.” All that the author means to say is, that barring the sixteen Srad- 
dhas ending with the sapindi-karana, the Dattaka son is competent to perform 
all other Sráddhas, like the aurasa son. Similarly the following passage in 
Sutherland’s translation is misleading,—“ Thus, the som of the wife, the son 
given, and the rest, receive the share prescribed for them, by the general law. 
For, grounds for contracting the operation of the same, are wanting.”* The 
expression general law has been taken to refer to the general law of inheritance, 
such as is contained in chapter II of the Mitákshára or chapter XI of the 
Dayabhaga; whereas the correct meaning of the original of the passage is, ‘te 
general rule relating to the inheritance of the subsidiary sons, such as is: o 
pounded by Narada and others.* The above, passages, however, have led +- 1¢ 


1 Dattaka-Chandrika, 3, 1. 2 Dat. Chand. V, 28. 


$ Puddokumart Devi v. Jagat Kishore Acharjee, I. L. B., 5 Calc., 615. 
* See Dat. Chand. V, 4 and 27. 
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modern doctrine that except as otherwise expressly provided, an adopted son 
does, in every respect, resemble the real legitimate son,—a doctrine, which, con- 
sidered from one point of view, appears to be perfectly consistent with the 
principles of equity and justice. 

The modern law of adopted son’s right of inheritance.—The result of 
the decisions of our Courts of justice is, that as regards inheritance an adopted 
son holds the same position as a real legitimate son, unless his right in any re- 
spect has been expressly curtailed. The distinction based upon possession or 
otherwise of good qualities, has been ignored, or it iv implied that every adop- 
ted son must be taken to be endowed with good qualities. Let us see how the 
law has developed in favour of the adopted son by referring to the cases. 

In the case! of Gourbullub v. Juggernathpersaud Mitter, the majority of the 
fifty-one Pundits attached to different Courts, answered the following question 
referred to them in the affirmative, namely, whether according to the Bengal 
School an adopted son could inherit from his grandfather by adoption. They 
were of opinion that the Dayabhdga being in conflict with Manu could not be 
followed. In fact they relied upon Kulluka’s gloss maintaining the adopted 
son’s right of inheriting from the members of the adopter’s gotra. 

In the case of Gunga Mya v. Kishen Kishore? the Sudder Court held that an 
adopted son does not succeed to the relatives of the adoptive mother; and this 
rule is adopted in Macnaghten’s Hindu Law.® 

In the case of Sumboochunder Ohowdry v. Naraini Debeh,’ the Judicial 
Committee observed,—‘ Now these are very strong authorities in favour of the 
proposition, that an adopted son is entitled to succeed lineally and collaterally ; 
and the reason pointed out, according to the Hindu law, is, that he becomes for 
all purposes the son of the father.” And their Lordships accordingly held that 
the adopted son of the brother of the whole blood was entitled to gherit in pre- 
ference to the son of a brother of the half blood. 

The Bengal Sudder Court held in several cases that an adopted son is 
entitled to inherit from his paternal uncle by adoption.6 And an adopted son’s 
son was held entitled tthe rights of his father.® 

In the case? of Gunga Prasad Roy v. Brijessuree Chowdhrant, the Sudder 


3 Sir F. Macnaghten’s considerations on H. L., 159. 

2 8 Beng. Sel. Reps., 170. 

* Page 78. 

* 3 Knapp’s Reports, 55; 5 W. R., P. O. 100. 

* Lukhee Nath Roy v. Shamasoonduree, Beng. S. D. A. D., 1858, p. 1868; Kishen Nuuth 
Roy v. Huree Govind Roy, Idem., 1859, p. 18; Gooroo Pershad Bose v. Rashbehary Bose, Idem., 
1860, Vol. I, 411. 7 

è Idem, 1858, 1868; Idem, 1859, 18. 

’ Beng. 8. D. A. D., 1859, p. 1091. 
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Court held that the relatives of an adoptive mother inherit the property of he 
adopted son, just as they would have succeeded to her natural born son. 

But in the case! of Morun Moyee Debi v. Bejoy Krishto Gossamee, it was held 
by the High Court that an adopted son cannot succeed to his adoptive maternal 
grandfather’s estate.. The reason assigned is, that there is no direct text of 
Hindu law distinctly recognizing the adopted son’s right of inheriting from his 
adoptive mother’s relations. 

In the case? of Teencowree Chatterjee v. Denonath Banerjee, it was held that 
an adopted son has all the rights and privileges of a son born, and is also 
entitled to succeed to the stridhanam of his adoptive mother in the absence af 
daughters, in like manner as a son born. This ruling has settled a point upon 
which the Hindu commentators on adoption are entirely silent. In dealing 
with the order of succession to & woman’s property amongst her descendants 
both the Mitaksharé and the Dayabhaga, however, appear to contemplate the 
issue of her body. The Court in the above case have further expressed an 
opinion that a son adopted by one wife may succeed to a co-wife’s stridhanam; 
but the provision of the Hindu law referred to, applies to the husband’s natural 
son by a contemporary wife. 

In the case of Tard?Mohun Bhuttacharjee v. Kripa Moyee Delna,® it was held 
following the ruling of the Privy Council in Shumboo Chunder’s case that an 
adopted son is entitled to succeed to the first cousin of his grandfather by adop- 
tion. 

Distinguishing Morun Moyee’s case as having special reference to the Days 
bhaga law, a Full Bench of the Allahabad High Court held* that under the 
Dattaka-Mim4nsa and the Mitaéksharaé, an adopted son succeeds to property 
which his adoptive mother inherited from her father as his heiress. The Court 
in coming to®that conclusion relied upon the doctrine of spiritual benefit con- 
ferred by the adopted son on his adoptive mother’s father. It has, however, 
been held in subsequent cases that the general law of inheritance according to 
the Mitakshara is not based upon that doctrine. ` 

In the case’ of Puddo Kumaree Debee v. Jugut Kishowe Acharjee, the Calcutts 
High Court, following the decision of the Privy Council in Sumbhoo Ohander's 
case, ruled that the rights of an adopted son, unless curtailed by express texts, 
are in every respect similar to those of a natural born son; and accordingly 
held that an adopted son is entitled to succeed to his adoptive father’s daughter's 
son, in preference to the grandnephew of his adoptive father. One ~ the 


2 W. B. Sp. No., F. B., 121. Followed in Chinna Ramakristna Ayyar v. Mimatch nal, 
7 Mad. H. C. R., 245. ? 

3 3 W. R., 49. * 9 W. B., 423. 

3 Sham Kuar v. Gaya Din, I. L. R, 1 All. 255. $ I. L. B., 5 Calc., 6165. 
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reasons assigned is, that the adopted son succeeds te the sapinda kinsmen of his 
father, and that as regards the relation of sapinda, there is no difference between 
the adopted and the natural born son. In laying down the last proposition the 
Court relied on the exposition of sapinda-relationship, given in Guru Gobind 
Shaha Mundal’s case.| The contention that an adopted son’s right of inheri- 
tance is confined within the gotra of the adoptive father has been overruled by 
this decision, and it has been affirmed on appeal by the Privy Council.? 

In Uma Sunkur Moitro v. Kali Komul Mozumdar,’ a Full Bench of the 
Calcutta High Court ruled that an adopted son is ent#tled to inherit from his 
adoptive mother’s relations in the same way as a son of her body; and this 
ruling has been affirmed on appeal by the Judicial Committee.* 

In all these cases the adopted son was declared entitled to inherit from the 
relations by adoption who were all within the degree of sapinda, and in the last 
case the High Court based their decision upon the ground that the adopted son 
was sapinda to his adoptive mother’s father’s brother, and as such entitled to be 
his heir. The Dattaka-Chandrik4, again, which is considered to be most authori- 
tative in Bengal, recognizes the adopted son’s right to inherit from the sapindas 
only. It was upon these grounds contended in a subsequent case® that the 
adopted son is not entitled to inherit from a relation wf his adoptive father’s 
family, who is beyond the degree of sapinda. This contention was overruled 
by the High Court with the following observation,—“ Unless, therefore, we 
found some authority clearly restricting the rights of inheritance, on the part 
of an adopted son, and declaring that they are something less than those of the 
naturally begotten son, we certainly should make no distinction between them.” 

The law is therefore now settled beyond the possibility of further contro- 
versy that as regards inheritance from adoptive parents and their relations an 
adopted son holds precisely the same position as a real legitimate son of his 
adoptive parents, excepting in one particular to which I shall presently refer. 

One consequence of the above principle has been the improvement of the 
daughter’s position in the Bengal School with respect to her right of inheriting 
from her father. For,gccording to the Dayabhaga®, a daughter who is a widow, 
or is barren, or fails in bringing forth male issue as bearing none but daughters 
or from some other cause, is excluded from the inheritance of her father. This 

16 B. L. R. 15; 13 W. R., 49, F. B. 

2 Padmakumari Debi Chowdhrani v. Court of Wards, I. L. R., 8 Calc., 302; L. R., 8 I. A., 
229. 

* I. L. R., 6 Calc., 265: 7 C. L. R., 145. 

* Kali Komul Mozumdar v. Uma Sunkur Moitra, I. L. R. 10 Calc , 232; 13 C. L. B., 379; 
L. B., 10 I. A, 138 4 

$ Mokundo Lall Roy v. Bykunt Nath Roy, I. L. B., 6 Calc., 289. 
ê Ch. XI, Sect. II, para. 3. 
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rule was relied on in Morun Moyee’s case as an argument against the adopted 
son’s right of succession to the adoptive mother's father and others. But accord- 
ing to the law as it now stands, a daughter who is capable of having an adopted 
son cannot be excluded, although she may be disqualified in the manner set forth 
in the Dayabhaga. 

The adopted son’s share.—The only express provision of law curtailing 
an adopted son’s right is that relating to the share he is entitled to have out of 
the adopter’s property when there is also a begotten son: the adopted son is 
entitled to a lesser sharethan the real legitimate son. There is a difference 
between the authorities as to the amount of the adopted son’s share: according 
to some! he is entitled to a quarter share; and toa third, agreeably to others! 
The expressions quarter and third share do not appear to be used with reference 
to the estate, that is, the adopted son is not entitled to one fourth or one third 
of the estate, for if that were so, he would be in a better position than a real 
legitimate son if there be three or more such sons. But the expressions are 
capable of different constructions, and have been variously interpreted. In 
Bengal, an adopted son is considered to be entitled to a third share of the 
whole property, assuming that there is only one begotten son; thus you get the 
proportion of the shares of the adopted and the begotten son, that is to say, 
an adopted son is to get half of what is to be allotted to each begotten son} In 
other provinces, an adopted son is entitled to a fourth share, which has been 
interpreted in the above manner to mean that an adopted son takes one third of 
what is allotted to a begotten son. This interpretation of the fourth and the 
third share, though most favourable to an adopted son, does not, however, appear 
to be supported by Hindu law, but is mainly due to the expressions “a fourth 
part” and “a third part” used in the English versions of some texts,’ from 
which it may be inferred that an adopted son is entitled to a third or fourth 
part of the estate. The original word is bhága which means the same thing a 
ansa, or share. Thus the text of Vasishtha laying down that if a real 
legitimate son be subsequently born, the Dattaka son is entitled to a fourth 
(bhdga) part’ is explained® by Nanda Pandita to meqp that the given son 
receives a quarter share, not an entire share. Sutherland has also rendered the 
word ansa into part; so it is not always safe to place much reliance upon 
particular words used in the English versions of Sanskrit works on law. 


1 Mitéksharé 1, 11, 24 and 25; Dat. Mim. X, 1; Vyavahára-Mayúkha, p. 60, Mandlik’s 
edition. 

2 Dáyabhága X, 9; Dat.-Chand. V, 16-17 ; Colebrooke’s Digest ? 

® Sir F. Maonaghten’s Cons. on H. L., 187; 1 W. Maon., 70; 2 W. Macon., 184. 

4 Mitékshar4, 1, 11, 24-26; Dat. Mim. X,1; Dat. Chand. V, 16-17.° 

5 Dat. Mim. V, 31; X, 1. € Dat. Mim. V, 40. 

1 Dat. Chand. V, 16. 
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But the Madras High Court have held! upon the authority of the Saras- 
vati-Vilasa, that an adopted son takes one fourth of the real legitimate son’s 
share, that is to say, each begotten son is to be considered equal to four adopted 
sons. Expressions like quarter share, may be construed in another way ; accord- 
ing to the Mitákshará, a maiden daughter is declared to be entitled to a quarter 
share on partition of her father’s estate being made by her brothers; and the 
quarter share is ascertained in this way,'—divide the property into as many 
shares as there are brother’s and maiden sisters, divide one such share into four 
parts, allot one such part to each of the maiden sisters, and then distribute 
the residue amongst the brothers equally. Nanda Pandita appears to indicate 
that the quarter share of an adopted son is to be similarly determined.* 

This unequal distribution of the adoptive father’s estate between the adop- 
ted and the real legitimate son is based upon the relative superiority and 
inferiority of their status. It is expressly stated by the lawgivers as well as by 
the commentators, that the son of the body is superior to the subsidiary sons, 
and he gets a larger share in consequence of his preferable claim due to 
superior rank. When a son by adoption gets a smaller share than a real son 
out of the adoptive father’s estate, upon the ground of his inferiority to the 
latter; the distinction must a fortiori apply when an adopted son anda real 
relation are competitors for the inheritance of any other relation. This view 
is maintained in the Dattaka-Chandrik& The author of this treatise after hav- 
ing laid down that an adopted son if endued with good qualities, is entitled to a 
third share out of the adopter’s property when there is a son of the body, and is 
also entitled to inherit from the sapindas, observes as follows’ :— 

“ Hence, it should be noticed, that by the very same relationship of brother 
and so forth, in virtue of which one who is the real legitimate son, would suc- 
ceed to the estate of a brother and the like, a similar relation by adoption, also, 
obtains his proper share according to the circumstances. 

“Similarly, if another son of the (deceased) proprietor exists, a grandson 


2 Ayydvu Muppandr v.Wilddatcht Ammdl, 1 Mad H. C. R., 45. 2 1, 7, 6-18. 
8 Mitákshará 1, 7, 7-8; Viramitrodaya, p. 82. * Dat. Mim. V, 40. 
® The original is as follows:—waatceg uraifeut aaa qama inini 
mA PHU meaa A sarswagreaontaqaryy | 
we yfr: gurncea gafes ee a 
adfa i 
aq Tha afi- Aana ar cree A: a menga- 
Aaa aa- fagei ana are | 
ga EALLI vadim, da g wart sarata xfa anq | 
aay aare fagaenty: wefes, aAa aNeduinA fa TRAT STY l 
i Afa: Aafa | 
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by adoption, also, whose father is dead, obtains the share proper for an adopted 
son; if no son exists, obtains even the whole estate. 

“ Nor can it be contended that the rule is, that a grandson is entitled to the 
share which is appropriate for his own father, therefore when the adoptive 
father of the Dattaka (grandson) was the real legitimate son of his paternal 
grandfather by adoption, the share appropriate for his adoptive father must be 
equal to that of the paternal uncle of the same description (with his adoptive 
father who was a real legitimate son); hence let the grandson by adoption take 
an equal share even with the paternal uncle. 

“For, then there would be this unreasonable distinction, namely, that a son 
by adoption would take a quarter share, but a grandson by adoption would 
receive an equal share. ; 

“Hence what has already been said is correct, namely, that such share 
alone which is legally established for a father of the same description as him- 


self, is the share which is appropriate for his own father, (though the latter . 


was the real legitimate son.) 

“The same rule is to be followed also in the case of a great-grandson (by 
adoption.)” A f 

There cannot be any doubt that, according to the Dattaka-Chandriká, 
when a relation by adoption is entitled to inherit together with a real relation 
of the same degree, either lineally or collaterally, the former must take half as 
much as is taken by the latter; in fact, the rule which has been laid down with 
respect to the distribution of the adopter’s estate between an adopted and a real 
son, is to be applied to all cases. Accordingly it was held upon the opinion of 
a Pandit in a case in which succession opened to the nephews, that a nephew 
by adoption was entitled to half of what was to be allotted to each of the real 
nephews.! 

Mr. Sutherland, however, omitted to translate a few lines of the above par 
sage of the Dattaka-Chandrika and misunderstood and mistranslated the rest! 
so that the real meaning of it has been obscured. And accordingly the Calcutta 
High Court were of opinion that the passage related to %he adopted son of an 
adopted son, and held that when an adopted son comes to share with heirs other 
than the real legitimate son of his adoptive father, in the property of a colla- 
teral Kinsman, he takes the same share that they would have. The Court had 
not before it the omitted passage in which a relation by adoption is declared 
take his proper share when succeeding to a collateral relation such as a hr her 
by adoption. 


1 2 W. Macnaghten, 69. 
3 Dat.-Chand. V, 24-25. 
® Tara Mohan Bhuttacharjee v. Kripa Moyce Debia, 9 W. R., 423. 
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In a later case,! the omitted lines were translated, and incorporated with 
Mr. Sutherland’s translation of the remainder of the passage. That was a 
case governed by the Mitakshar4, and the facts of it were as follows: æ» person 
had three sons one of whom adopted the plaintiff and subsequently died during 
the lifetime of his father, who died afterwards; the property was not acquired 
by that person himself but was inherited by him from his ancestor, consequently 
the predeceased son had acquired a right to the same from his birth, and his 
adopted son, the plaintiff claimed a one third share of the whole family property 
as against the sons of his two paternal uncles by adoptfon, who contended before 
the High Court that the plaintiff was not entitled to one third but to one sixth 
of the estate, that is, his share should be half of what would be allotted to a 
real legitimate son. It was held that on partition in a Mitákshará joint family 
an adopted son and the adopted son of a natural born son stand exactly in the 
same position, and each takes only the share proper for an adopted son, i. e., half 
of the share allotted to a real legitimate son; and the fact that an adopted son 
of a member of a Mitákshará joint family becomes from tbe moment of his 
adoption a joint owner of the family property will not prevent the operation 
of the rule: the plaintiff was held entitled to one sixth. 

The Madras High Court, however, have expreséd a doubt? whether the 
passage of the Dattaka-Chandriké, even with the addition, has been correctly 
interpreted in the above case; and Mr. Mayne? also has criticised it, and given 
his own interpretation of the passage erroneously translated by Sutherland. 
Mr. Mayne of course argues with the usual partiality of the modern law, of which 
the adopted son is a special favourite, and which abhors to raise any presumption 
against him, or to perceive a general principle underlying the rule of unequal 
distribution of a father’s estate between his adopted and begotten sons. He 
fails to see that the distinction rests, according to the lawgivers and the com- 
mentators, upon inferiority and superiority of their status which must admit- 
tedly be taken relatively to the adoptive father, and therefore also relatively to 
all the adopter’s relations ; for, it is by reason of the filial relation to the adoptive 
father that an adopted gon becomes connected with the adoptive father’s rela- 
tions; hence a distinction between the character of the filial relation of an 
adopted and of a begotten son, to the father, amounts to a distinction between a 
relation by adoption and a real relation. ° 

The passage of the Dattaka-Chandriká, however, if rightly understood does 
not directly support the decision of the Calcutta High Court. For it contem- 
plates only cases of succession by inheritance, and not cases of acquisition of 
right by birth or survivorship, recognized by the Mitákshará but not by the 

» Raghubanand Dass v. Sudhu Churn Dass, I. L. R., 4 Calo., 425. 

* Rájá v. Sublaraya, I. L. R, 7 Mad., 353. * Mayne’s H. L. § 157. 
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Dáyabhága. The author appears to be a lawyer of the Bengal School, and what 
he says is that if a proprietor! dies leaving a son and a predeceased son’s adopted 
son, a8 his heirs, then the latter would take an adopted son’s share only. The 
general rule is, that right of representation obtains amongst descendants in the 
male line, and partition is made per stirpes and not per capita. But the author 
says that the grandson by adoption cannot represent his adoptive father fully 
so as to inherit the same share which his father if alive would have inherited, 
but must take only an adopted son’s share. The author's observations do not 
apply to a case like the ohe before the High Court, in which the adoptive father 
had a vested interest in the family estate, and his undivided coparcenary interest | 
must on his death have passed entirely to the adopted son, who had also acquired 
a right to the same from the moment of his adoption which is equivalent to 
birth ; hence, under the facts of the case, he was entitled to such an undivided 
interest in the family estate as would be equal to one-fourth of it if partition 
had taken place during the life of his adoptive father; and supposing thst 
the undivided one-fourth share of the grandfather by adoption should be 
divided in the same way as his separate property, the grandson by adoption | 
would be entitled to a one-fifth share of it, that is to say, his undivided 
share would be (3+,'5) of the family estate. It is undoubtedly true tha | 
the question of shares does not arise until partition is actually made, bat | 
still the share to which any one of the members of a joint family would — 
be entitled may be ascertained without difficulty. The High Court, how- | 
ever, do not seem to be correct in declaring that the grandson by adoption 
would be entitled to one-sixth, for it appears that, according to the Bengal 
view, he should take one-fifth of the estate under the circumstances of the 
case. 

In a recent case? it has been held that the adopted son of one daughter 
shares equally with the real legitimate son of another daughter the inheritance 
left by the maternal grandfather, because there is no special text or rule laid 
down in the books applieable to this case; in other words, the Court refused to 
apply to daughter’s sons, the rule laid down in the Datéaka-Chandrika with re- 
spect to descendants in the male line. 

There is, however, a passage of Vriddha Gautama declaring that an adop 
ted sony abounding in good qualities takes an equal share of the father’s estste 
with an after-born son. The Dattaka-Mim4nsa reconciles? this text with those 
of Vasishtha* and Bandhéyana® declaring that an adopted son is entitle? tos 
quarter share when a son is subsequently born, by saying that it applies wr the 


2 Sutherland has used the word ancestor which obscures the meaning. 
3 Surjokant Nundi v. Mohesh Chunder Dutt, I. L. R., 9 Calo., 70. 
® Dat. Mim. V, 48-44. * Dat. Mim. V, 81. 8 Dat. Mim. V 
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after-born son is destitute of good qualities. But the Dattaka-Chandriká main- 
tains! that amongst Sudras an adopted son shares equally with an after-born son, 
and explains? the text of Vriddha Gautama to be applicable to that caste. Ac- 
cordingly itis held by the Madras High Court that amongst Sudras an adopted 
son is entitled to take an equal share with a son born after adoption. And the 
same view has been taken by the Calcutta High Court in an unreported case.* 
It should be observed that this rule is laid down only in the Dattaka-Chandrik4 
and is not supported by any clear authority of law. The existence of this rule 
seems to have been unknown to Sir F. Macnaghten, for in his notice of the 
case of Gopee Mohun Deb v. Raja Rajkrishna, in which the parties were K4yasthas 
who are high caste Sudras, he was of opinion that the adopted son was entitled 
to the one-third of the adoptive father’s estate, and the after-born son to the 
remainder. Mr. W. Macnaghten thinks that the rule, obtains in southern 
provinces. Babu Shama Churn Sarkar contends’? that the above rule is not 
applicable to the virtuous Sudras of this country whose practices are similar to 
those of the regenerate classes. 

When an only son becomes by adoption the Dvyamushydyana son of two 
fathers, he is entitled to take the whole estate of both the fathers; but if 
another son is born to his natural father then he would take half of what the 
after-born son takes; and if a son is born to the adoptive father, then he would 
take only half of an adopted son’s share, that is, half of one-third or one- 
fourth.® 

Adopted son’s rights as against the adopter, and in the joint family.— 
According to the Mitaksharé School, an adopted son acquires a right equal to 
that of the adoptive father, in the ancestral immoveable property and in the 
accretions to the same, from the moment of his adoption in the same way as a 
real legitimate son does from his birth; he becomes a coparcener of the adoptive 
father who cannot dispose of such property without the son’s consent.? An 
adopted son being thus a joint owner of the family property, would, like a real 
legitimate son, be entitled to take, by survivorship the undivided coparcenary 
interest of a member ying without male issue to the exclusion of the heirs to 


2 Dat. Chand. V, 29-31. 

3 Idem. V, 32. 

8 Rájá v. Subbaraya, I. L. B., 7 Mad., 253. s 

4 A. O. D. No. 148 of 1882 Bramanund Mahunty v. Chowdhry Krishnachurn Patnaik. 

® Cons. on H. L., 233. 

© 1 W. Macn. 70, note ; 1 Strange’s H. L., 99. 

7 Vyavastha-Darpana, pp. 913-915. 

. Dattaka-Chandrika, V, 38. 

? Rungama v. Atchama, 4 Moore’s I. A., 1; Sudanund Mohapattur v. Soorye Monee Doyee, 
8 W. R., 455; 11 W. R., 436. 
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his separate property. Accordingly it has beep held that when a man died leav- 
ing an adopted son and an after-born son, who were the surviving members of the 
joint family, and subsequently the real legitimate son died, the adopted son was 
entitled to take the whole estate| Hence according-to the Mitakshara School, 
when there is ancestral property the adopted son acquires as against even the 
adoptive father a present indefeasible interest in such property, which renders 
his position secure, 

But what are the rights of an adopted son against the adoptive father in 
the Bengal School accordmg to which there is no distinction between ancestral 
and self-acquired property, and the father is competent to dispose of them 
according to his pleasure without any restriction; and also in the Mitakshara 
School when the adopter’s property is his self-acquired and he can alienate the 
same without restraint? If he be in no better position than a real legitimate son, 
he must in that case be left completely at the mercy of the adopter who may 
disinherit him of such property. The doctrine that an adopted son holds 
in every respect the same position as a real legitimate son, which has been 
enunciated by the Courts for the purpose of giving him the contingent right 
of succession to kinsmen’s estate, fails to afford the real protection needed by 
an adopted son, viz., te protection against the displeasure of the adoptive 
father, which is specially required in Bengal; for, a Mitákshará father may 
be presumed to possess some ancestral property, and.the interest acquired in it 
by an adopted son may be taken to be a sufficient provision for him, 

There are, however, some cases governed by the Mitékshara, in which it has 
been held that an adoptive father is competent to make a gift either by an act 
inter vivos? or by a will,’ of his self-acquired immoveable property, so as to 
deprive the adopted son of the right of inheriting such property or any part 
thereof; and the reason assigned is, that an adopted son does not stand in a 
better position, with respect to such property, than a real legitimate son. In 
these cases, the adopted sons became entitled to very large ancestral estates, 
and consequently the result did not appear to be inequitable at all. 

But if the same rule be followed in Bengal whew there is no distinction 
between the ancestral and self-acquired property as regards the father's power 
of disposal, the adopted son would have no rights against the adoptive father 
as regards his property. It woald be most inequitable if in Bengal an adopted 
son should not be in a better position than a real legitimate son, with regard to 
the property of the adoptive father; for the safeguard of natural love and affec- 


2 See note to Ayyduu Muppandr v. Nélddatcht Ammdl, 1 Mad. H.C. R., 45 (49). 

2 Rungama v. Atchama, 4 Moore’s I. A., 1: 7 W. R., P. C., 57. 

3. Purshotam Shdmd Shenvi v. Vdeudev Krishna Shenvi, 8 Bom. H.C. R., 0.C.7 &: 
Sudanund Mohaputtur v. Bonomalee Dass, Marshall, 187; 2 Hay, 205. l 
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tion protecting.a natural born son’s interest is wanting in the case of an adopted 
son. But it seems that the law of adoption does protect an adopted son against 
a whimsical and capricious adoptive father by curtailing his unlimited power 
of disposing his property after adoption. For an adoption consisting in the 
gift and acceptance of a son for affiliation is a solemn contract creating obliga- 
tions binding the adopter. The natural father gives his son in adoption upon 
the express understanding that the adopter will invest the child with the status 
of his son, and the adopter by accepting the boy on that condition undertakes to 
invest him with the rights of his son. Now the status*of a son is constituted by 
the right to offer funeral oblations to the adopter and the right of taking his 
estate! Thus, there is an implied if not express contract by the adopter that his 
property will be inherited by the adopted son. In fact he appoints the adopted 
son as his heir; he cannot, therefore, be permitted by law to resile from his 
contract of adoption, and to alienate by an act inter vivos his property with the 
object of depriving the adopted son, far less to disinherit him by a will. ‘After 
having legally appointed an heir to his entire property he appears to be in- 
competent to make a testamentary disposition of his property so as to defeat 
the adopted son’s right of inheritance from him, when by his adoption the child ` 
has been deprived of all his rights in his natural family. In those cases in 
which deeds of gift and acceptance are exchanged between the adopter and the 
natural father, the deed of acceptance executed by the former in favour of the 
latter generally embodies an express agreement by which he promises that the 
adopted son will get the whole of his property. 

Referring to the case of Gopeemohun Deb v. Raja Bo rakai, in which 
Raja Nabokissen had executed an agreement of the above description when 
adopting Gopeemohun, and subsequently after the birth of his son Rajkrishna 
executed a will whereby he gave a larger share to his begotten son than he 
could geton a lawful distribution, and which was settled out of Court,—Sir F. 
Macnaghten observes, ?—“ There was not a formal decision but the opinion of 
the Court was well-known to be, indeed it was declared to be, that a man who 
had adopted a son, wasgnot at liberty, by his will, to cut off the adopted son 
from that proportion of the estate, to which, in virtue of his adoption, he was 
entitled by the Hindoo law.” The learned author is of opinion “that the boy 
who is taken for adoption ought to be considered as a purchaser.” ° 

Ante-adoption arrangement curtailing adopted son’s interest.—What- 
ever restraint, law and equity may impose npon an adoptive father’s power of 
dealing with his property after adoption, there cannot be any valid objection 
against any arrangement made by him of his property in contemplation of adop- 
tion, whereby the interest of the adopted son may be diminished. For instance, 


* Dat. Mim. 2,62. ? Considerations on H. L., p. 228. * Considerations on H. L., p. 280. 
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if a man authorizing his widow to adopt a son, directs that she shall enjoy his 
estate for her life subject to the maintenance of the son to be adopted, who 
shall be entitled to the estate only after her death, the disposition would be 
perfectly unexceptionable,! specially when the natural father gives his son ia 
adoption with the knowledge of the same. The adopted son cannot impuga 
the arrangement any more than a sale or similar transfer of any property made 
by the adoptive father before adoption. And this rule appears applicable in 
both the schools, for a Mitákshará father also, before the birth or adoption of 
a son, is absolute master 6f even the ancestral immoveable property so as to 
be legally competent to alienate it in any way he pleases: a conveyance bys 
person, without male issue at the date thereof, will bind his subsequently bora 
or adopted son; such issue at birth or adoption takes a vested interest only in 
such property as belongs to their father at that time. But it is said that in the 
provinces governed by the Mitákshará School, where a son acquires a vested in- 
terest by birth, a gift of life-interest to the widow or any othe condition dimi- 
nishing the interest which the adopted son would otherwise take, would be invalid 
except when the property affected is self-acquired.® It is difficult to understand 
how an adopted son can call into question the terms and conditions coupled with 
the anthority which brifigs him into existence, for it would be, in fact, affirming 
and disaffirming the same transaction. 

In a recent case before the Madras High Court, in which a Hinda, oa 
taking a son in adoption had executed a “settlement as to what should be done 
by my adopted son and my wife after my lifetime,” providing that on an event, 
which happened, the wife should enjoy certain land for life in lieu of maintev- 
ance, and the widow of the executant claimed possession of the land against 
the adopted son,—it has been held that the instrament was a will, and the adop- 
ted son was bound by its provisions, but the reason assigned is, that the natural 
father of the defendant when giving him in adoption had tacitly consented to 
the arrangement contained in it. 

Similarly, where a widow in whom her husband’s estate had vested by 
inheritance consented to accept a boy in adoption on am express agreement by 
his natural father that during her lifetime she should enjoy such property, 
subject, however, to the boy’s maintenance and education, and upon the faith of 
such agreement adopted the boy, it appearing that she would not have done so 
at all had there been no such agreement; it was held by the Bombay High Court 
that the agreement was binding upon the adopted son, and that the adc-‘ed 
son’s inheritance of the father’s estate was subject to the life-interest, th sy 


1 Bepin Behary Bandopadhya v. Brojonath Mukhopadhya, I. L. R., 8 Oalo., 357. 

2 Rambhat v. Lakshman Chintdman Maydlay, I. L. R., 5 Bom., 638. 

* Mayne’s Hindu Law § 180; Narainah v. Savoobhady, Mad. S. D. A. D. R., of 185 
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reserved by the adoptive mother,! This case is referred to by the Privy Council 
in a later Madras? case in which there was a similar agreement which was 
ratified by the adopted son after attaining majority ; but the Judicial Committee, 
without deciding whether the agreement was binding, declared that it waa 
not absolutely void, but capable of ratification by the adopted son. In a subse- 
quent case the Madras High Court expressed the opinion, that an adopted son 
is not bound by the assent of his natural father to terms imposed as a condition 
of the adoption, and that it would lie with the minor, when he came of age, to 
assent to or repudiate them ; but in a recent case the decision of the Bombay 
High Court has been followed.‘ 

The Bombay High Court’s ruling is based upon two considerations ; first, 
that on the whole the contract of adoption was not unfavourable to the minor; 
second, that the father had such power over his child, as to bind him by the 
agreement. With respect to the father’s power it is observed,— Besides, 
itis a fallacy te suppose that, for the purpose of giving in adoption, the 
power of a father is only co-extensive with the power of a guardian. In 
the eye of Hindu law, when a man gives his son in adoption, he would seem to 
exercise a power, more like the powers of an absolute proprietor than that of a 
guardian.” But the Madras High Court are of opinion that the consent 
of the natural father to such arrangements binds the adopted son, not only on 
. the principle on which infants are bound by other agreements made on their be- 
_ half, viz., on the principle that the agreements are made for a necessary pur- 
~ pose, but also on the ground that but for such consent, the adoption would never 
have taken place; for, to object to the agreement is tantamount to objecting to 
the adoption.* 

But there is another aspect of the question, which supports the view taken 
by the Bombay High Court and recently adopted by the High Court of Madras. 
When a widow inheriting her deceased husband’s estate is authorized by 
him to adopt a son, her interest is opposed to her duty of adoption; she © 
again cannot be legally compelled to adopt. Under such circumstances the 
only way in which effeq, may be given to her husband’s desire, consistently 
with her own interest, is an arrangement of the above description. The 
natural father’s assent to it may be taken to be conclusive evidence of the fact 
that the adoption, subject to the conditions, is beneficial to his child. If 
such arrangements be not considered binding on the adopted son, many 


1 Chitko Raghundth Rajddiksh v. Jénaki, 11 Bom. H. O. R., 199; followed in Rávji Vindya- 
krav v. Lakshmibai, I. L. R., 11 Bom., 881. 

2 Ramasawmi Aiyar v. Vencataramaiyan, I. L. R., 2 Mad., 91; L. R., 61. A., 196; 5 
0. L. R., 347. 

* Lakshmana Rau v. Lakshmi Ammal, I. L. R., 4 Mad., 160, 

4 Lakshmi v. Subramanya, I. L. R., 12 Mad., 490 (494.) 
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widows would refuse to adopt, Besides, when the acceptance of the son is 
made subject to the terms and conditions reducing his interest in the adoptive 
father’s estate, if the terms and conditions be held to be not binding on the 
son, it is difficult to understand how the acceptance would be binding on the 
_ widow. It may no doubt be said npon the analogy of the doctrines relating tə 
powers of appointment, that the adoption would be valid and the condition void. 
But the analogy seems to be fallacious; for the law will not compel a widow 
to execute the power, she is therefore at perfect liberty to enjoy her husband's 
estate without executing the power; hence a conditional adoption by the widow 
with the reservation to herself of the life-interest or a lesser interest in her 
husband’s estate cannot be regarded as a fraudulent execution of the power, since 
the benefit to herself does not result from the execution of the power in that 
way; on the contrary it would be a legal fraud on the widow to hold that the 
adoption is valid and the condition void. Besides the object which the donor 
had in giving the power would in no way be defeated by holding both the adop- 
tion and the condition to be valid. The spiritual purpose served by an adopted 
son is not in the least affected by a conditional adoption, and the recognition 
of its validity in its entirety would rather prevent the donor's intention from 
being completety defeated. You should further bear in mind what I hava 
already told you, namely, that according to the correct view of the Hindu law a 
widow adopting a child with the consent signified by her deceased husband, 
docs not in so doing act as his agent, delegate or representative, but she acts 
in her own right; and the discretion which she wants according to Hindu law, 
being only supplied by the husband’s assent. In this view of the case, the ques- 
tion assumes quite a different aspect. 

The question whether the condition derogating from the interest which 
would otherwise be taken by the adopted son, is binding on him, does not seem 
to depend only upon the capacity of the natural father to bind his son given 
in adoption, but also upon the question whether the conditional acceptance by 
the widow, can be affirmed and disaffirmed by the adopted son at the same time. 
It appears to be most equitable that he shoald be put tg his election either to 
approbate or reprobate the adoption. 

Adoption by widow and divesting.—When a widow adopts under a 
simple authority of her husband to adopt, not containing testamentary disposition 
of property, the son adopted by her is entitled to take the estate of the adoptive 
father by inheritance and not by devise.! But as the estate of a Hindu const 
remain in abeyance for an heir who is to come into existence in fujgre,® but _ st 
vest in the nearest heir living at the time of his death, a son adopted h= e 


2 Bhoobun Moyee Debi v. Ram Kishore Achari, 10 Moore’s I. A., 279; 3 W. R., P.” 
3 See Mayne’s Hindu Law § 458 and cases in its notes. 
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widow of a person, therefore, cannot take even the estate of that person excep- 
ting by divesting the heir who took it on the death of the adoptive father. So 
also, succession to the estate of other persons may open in the interval between 
the death of the adoptive father and the adoption by his widow, to which the 
adopted son would have been entitled had he been adopted before the opening 
of the succession. Hence the vexed question arises as to what estate already 
vested in other persons can a subsequently adopted son take by divesting 
them. .- 

Vesting and devesting according to the Dáyåbhága and the Mitak- 
shará School—There appears to be considerable difference between the two 
schools with respect to vesting and devesting of heritable estates owing to the 
difference of fundamental doctrines relating to inheritance. According to the 
Bengal School, right by birth is not admitted, and inheritance means the acqui- 
sition of ownership on account of relationship by one person in the property of 
another whose ownership therein has become extinguished by death, natural or 
civil. But according to the Mitákshará, inheritance is of two kinds, namely, 
obstructed or unobstructed, the former of which is similar to what it is in 
the Bengal School, but the latter is peculiar to the Mitákshará School, and 
recognises the right by birth, of male issue in the propérty of paternal ances- | 
tors during their life, joint tenancy amongst members of a joint family, and 
survivorship. 

Accordingly, in all cases in the Bengal School, and also in the Mitákshará 
School in so far as the obstructed heritage is concerned, inheritance once vested 
in the heir existing at the time of its falling in, cannot be divested by reason of 
any subsequent disqualification of the heir,! or by reason of a nearer heir com- 
ing into existence afterwards.* The decision of the Full Bench in the case of 
Kalidas Das? should be specially studied in the present connection ; in that case a 
Hindu died leaving a blind son and two widows, his estate devolved on the latter 
to the exclusion of the disqualified son, and on their death it passed to his brother's 
son, and subsequently a son was born to his blind son, who was free from any 
disqualification and clagmed his grandfather's estate as against the nephew; 
the Full Bench held that the estate having vested before his birth in the 
nephew, the latter could not be divested. It should be observed that a real 
legitimate grandson is far superior to an adopted son, and if an estate ,cannot 
be divested in his favour, far less can it be in favour of an adopted son. 

But this rule of vesting and divesting cannot apply to a Mitákshará joint 
family in whigh vesting and divesting continually go on, the property being 
Vested in the family and not in a particular individual member who again 


1 Moniram Kotita v` Kerry Kolitari, I. L. R. 5 Cal. 776; Deo Kishen v. Budh Prakash, I. L. 
R, 5 All, 509. 
* Kalidas Das v. Krishna Chandra Das, 11 W. B., O. C., 11; 2 B. L. R., F. B., 108. 
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acquires a right by birth to ancestral property. For, a man possessed of ances- 
tral property is absolute master of it before a son is born to him, and may dis- 
pose of it according to his pleasure; but as soon as a son is born to him, the 
son acquires a co-equal interest in the property of which the father becomes 
partially divested, and his right of dealing with the property also becomes 
limited; their interest again is liable to be reduced by the subsequent birth of 
sons ; conversely, if any one of the coparceners dies, his interest will pass by 
survivorship and enhance the interest of the surviving members of the family. 
On the same principle, Æ any member be subsequently affected by any legal 
disqualification, such as insanity,! his coparcenary interest will cease. Thus it 
is clear that vesting of joint property in a member of a joint Mitákshará family, 
by birth or survivorship, is distinguishable from vesting of property by inheri- 
tance which takes place on the death of the previous owner; in the former case 
the interest is liable to be divested by certain subsequent events, whereas in the 
‘latter case it is not so liable. Accordingly, if in the blindman’s son’s case, the 
family were a joint one governed by the Mitéksharé, it appears consistent with 
its doctrines that he would take the interest of his grandfather. 

Widow's estate divested—When the widow as heiress of her husband 
inherits his estate and Subsequently adopts a son under his authority, it is held 
that she divests from herself the estate which at once vests in the adopted son! 
As against the adopting mother, the adopted son occupies the position of a 
posthumous son, and this result may be accounted for by the theory of construc- 
tive pregnancy of a widow with authority, put forward by Pundits,’ and also 
by another doctrine propounded by them, namely, that inheritance might remain 
suspended for a nearer heir expected to come into existence after the opening 
of the succession.‘ Both these doctrines, however, are now exploded; and 
consistently with the present strict rule against the devesting of an estate 
already vested, the adopted son ought to succeed to the adoptive father's estate 
on the death of the widow, unless you have recourse to the fiction of posthumous 
birth. 

Estate inherited by adopting widow from hes son—We have already 
geen that when a man dies leaving a son and giving a conditional authority to 
his widow to adopt in the event of that son’s death, the authority cannot be 
exerciged when the estate is vested in that son’s widow ;° butit is observed by 
the Privy Council that if the son died minor and unmarried, and the estate came 


* Ram Soonder Roy v. Ram Sahye Bhukut, I. L. R., 8 Calo., 919; Ram Shaye Bh- 
Lalla Laljee Sahye, I. L. R., 8 Calo., 149. 

* Dhurm Das Pandey v. Mussamut Shama Soondri Debiah, 5 W. R., P. C., 43. 

* Ranes Kishenmunee v. Raja Oodwunt Sing, 3 Beng. Sel. Rep , 304 (228). 

$ Karuna Mai v. Jai Ohandra Ghose, 5 Beng. Sel. Rep., 50 (48). 
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back to the widow, the question of adoption would stand qn a different footing, 
as by adopting then she would divest no estate but her own. It follows 
from this observation that an adoption made by the widow when the estate 
vests in her by inheritance on the death of that son would be valid,! and that 
the son so adopted would take that estate by divesting the mother. The same 
opinion is expressed by the Judicial Committee in another case while upholding 
an adoption of that kind.? But in a later case? their Lordships observe, —“ The 
first adopted son became his father’s heir; on the death of that son after that 
of the father, the widow became the heir, not of her fate husband but of the 
adopted son. Whether by the act of adopting another son, she in point of law 
divested herself of that estate in favour of the second son may bea question of 
some nicety, on which their Lordships give no opinion.” This observation, 
therefore, cancels the effect of what was observed in the previous cases, with 
respect to the divesting of the adoptive mother’s estate. 

According to the principles of the Bengal School, the adopted son cannot 
lay any claim to the estate which the adoptive mother inherited from her 
deceased son, during her life, because the adopted son as brother by adoption 
is not entitled under any circumstances to take the same in preference to the 
mother. Accordingly the Calcutta High Court appear to have expressed the 
opinion that the adopted son is entitled to take the estate after the death of the 
adoptive mother.* | | 

But according to the Mitaékshara School, an adopted son may be permitted 
to take such estate by divesting the adoptive mother, by means of the same 
fiction with which she is divested of her husband’s estate. For in a Mitak- 
sharé joint family a brother takes by survivorship the coparcenary interest of 
a brother to the exclusion of the mother, hence by assuming a fictional exis- 
tence of the adopted son from the death of the adoptive father, you may suppose 
him a coparcener taking by survivorship as it were, to thé exclusion of the 
adoptive mother. Whatever may be the principle, it has been held by the 
Bombay High Court that a Hindu widow, who adopts a son after the death of 
her natural born son, digests herself of her estate. This view appears to be 
the most equitable one; for, otherwise, the adopted son would not be entitled 
even to maintenance, as of right, out of the estate in possession of the adop- 
tive mother, and if he dies during her life leaving a widow and a daughter they 


1 Ram Soonder Sing v. Surbanes Dassee, 22 W. R., 121. 

2 Vellanki Venkata v. Venkata Rama, I. L. R., 1 Mad., 174 (186.) 
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4 Bykant Monee Roy v. Kisto Soonderee Roy, 7 W. R., 392; Puddo Kumaree Debee v. 
Juggut Kishore Acharjee, I. L. B., 5 Calo., 615, (S. 0.) 4C. L. R, 588. 
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would be unprovided for. As regards the adoptive mother she may reserve 
any interest she likes, by an ante-adoption arrangement made with the consent 
of the natural father. 

The Allahabad High Court also have held that a widow adopting a second 
son after the death of the first adopted son divests herself of the estate which 
vests in the second adopted son.! 

Divesting of co-widow’s estate.—When a man dies leaving several 
widows who inherit his property and are competent to adopt, then the question 
arises whether the adoption of a son by any one of them, without consent of 
her co-widow would divest her interest in the husband’s estate. It should be re- 
membered that a widow is not legally bound to adopt, and that two or more co- 
widows are entitled to their husband’s property in equal shares; hence it is 
difficult to understand how an adoption by one widow can divest the other of 
her interest. But it has been held by the Bombay High Court that even 
when the husband had not directed his widows to adopt, the senior widow is 
competent of her own accord, according to the usage obtaining in that province, 
to adopt a son to her deceased husband, and that since an adoption is regarded 
as the performance of a religious duty and a meritorious act, the younger widow 
is bound to give her coffsent, and if she refuses, the elder widow may adopt 
without it, and thereupon the junior widow is also divested of her interest in 
the husband’s estate which vests in the adopted son.? The principle laid down 
in this case seems to be somewhat inconsistent with the doctrine that a widow 
cannot be compelled to act upon even an express direction of the husband to 
adopt, unless she likes. Suppose a person having a son by the younger of two 
widows dies, giving an authority to each of them to adopt a son in the event of 
the death of that son. Now on the death of that son, the estate vests in the 
junior widow who is unwilling to adopt, is the senior widow in whom no part 
of the estate is vested, competent to adopt so as to divest the younger widow? 
According to the above principle, probably she would be. But that would be 
anomalous; for, a widow is held to be incompetent to adopt when the estate is 
vested in another person. This rule has been appliedgby the Bombay High 
Court to an adoption by a widow without authority, which may take place in 
that province; and accordingly it has been held that when a man died 
leaving,a son and a widow, and subsequently the son died leaving his widow, 
the mother-in-law could not adopt, as the estate being vested in the son's 
widow was not liable to be divested. 


1 Lakhmi Chand v. Gatto Bai, I. L. R., 8 AN., 319. 
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In Bombay an adoption seems to be regarded to be an act of very great 
religious merit, as widows there are permitted to adopt without the consent of 
either the husband or his kinsmen, and the above view may be consistent with 
the religious importance of the act. 

But in Bengal where the doctrines are different, it would seem that the 
same view cannot be taken consistently with them. It is only a religious duty 
on the part of the widows to adopt a son agreeably to their husband’s desire ; 
and if one of them chooses to adopt a son without the consent of the other, the 
son becomes filially related to the adopting widow oly, it would therefore be 
inequitable if the interest of the other widow be divested, for she would occupy 
the position of a stepmother to the son adopted by her co-widow. Such devest- 
ing again would militate with the Bengal doctrine that a vested inheritance 
eannot be divested by even the subsequent unchastity of the widow. Co-widows, 
according to the Bengal School, take their husband’s estate in severalty as 
tenants-in-common and not as joint-tenants, in which character they take under 
the Mitákshará law, and which may lend some support to the view taken by 
the Bombay High Court. Besides, there is no injustice done to the adopted son 
by postponing his possession of the share of the other widow until her death, 
he being entitled to the present possession of the shar@of the adopting widow 
who divests herself of the same by her own act. But following the decision of 
the Bombay High Court, it has been held by the Bengal High Court that 
by an adoption made by one of two co-widows, both are divested of their 
~ husband’s estate. 

No other heir is divested.—Excepting the adopting widow or her co- 
widow no other heir can be divested by an adoption made by a widow in 
Bengal. For, in this school the widow inherits in preference to the collaterals, 
and the male descendants are the only heirs who take in preference to the 
widow. An adoption can take place when there is no male descendant, but if 
a son or other male issue die leaving heirs other than the widow of the ancestor 
giving authority, in that case it has been held that the power is incapable of 
execution.* It appears glso to follow that if the estate goes in the ascending 
line to an heir other than the widow of the ancestor giving authority, no adop- 
tion can take place. For instance, when a person having a son gave authority 
to his widows to adopt in case that son died, and on the death of that son the 
estate vested in his paternal grandmother, it has been held that the step-mother 
of the son could not adopt.® 

As regards collateral succession opening before adoption, it has been held 
that an adoption cannot relate back to the death of the adoptive father so as 


2 Mondakini Dasi v. Adinath Dey, I. L. B., 18 Oal., 69. 
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to entitle the adopted son to claim the estate of a collateral relation, succes- 
sion to which opened before his adoption. Thus in a case! in which an adopted 
son claimed the estate of his adoptive father’s paternal uncle, succession to 
which had on the death of his widow opened long before his adoption, it was 
held that he was not entitled to the property. On the same principle it has 
been held that even when the adoption was delayed by the fraud of the person 
in whom the succession vested, the adopted son was not entitled to take by in- 
heritance any part of the estate of his uncle by adoption, succession to which 
had opened before his afoption and vested in a nephew.* On appeal, the Judi- 
cial Committee affirmed the decision and held® that an adoption effected after 
the death of a collateral relation does not entitle the adopted son to come in 
among the heirs of such collateral. The question of fraud was disposed of 
on the ground that as the succession had opened before the birth of the adop- 
ted son, it was impossible for him under any circumstances to have become an 
heir to the person whose estate he claimed. 

In a case* in which a man died leaving a widow and a son by another wife, 
in whom his estate vested and on whose death it passed to the natural father 
of the boy adopted by the widow, it was held by the Madras High Court follow- 
ing Bhoobunmoy?’s case that the adoption was bad in law, because the inheritance 
being vested in a person other than the adopting widow, it could not be defea- 
ted and divested by the adoption. 

Similarly, when of two undivided brothers one died leaving only a widow, 
and subsequently the other brother in whom the entire estate vested by survi- 
vorship died leaving only a widow who as heiress of her husband inherited 
the whole estate, and afterwards the widow of the first deceased brother adop- 
ted a son with the consent of the other widow, the Bombay High Court express- 
edí an opinion, that the adoption would have been invalid, but for the consent 
of the widow of the other brother, because an adoption cannot have the effeet 
of divesting an interest already vested in another person without his consent to 
such adoption. It has similarly been held that in the absence of express 
authority from her husband, the widow of a deceased wember of a joint family 
cannot adopt without the consent of the surviving members of the family whose 
interest would be affected by the adoption. 

Except when widow of a member of a Mitákshará joint family 
adopts under his express authority—The rule that an estate once vested 
by inheritance cannot be divested, is disturbed by the anomaly of an ader on 


3 Kally Prosonno Ghose v. Gocool Chunder Mitter, I. L. R., 2 Calc., 295. 
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by the widow of a member of a Mitdéksharé joint family under an express 
permission of her husband. I have already told you that such adoption is 
not recognized by the Mitaksharé law according to which such a widow is 
dependent on the surviving members of the family, and is permitted to adopt 
only with their consent, the theory of an adoption by a Hindu female being 
that she adopts in her own right but requires the consent of her guardian for 
the time being. An adoption under a deceased husband’s permission, again is 
opposed to the settled principle of the Mitékshara law that a member of a joint 
family cannot make a testamentary disposition of undivided co-parcenary inter- 
est which, on the very moment of his death pagses by survivorship, so that 
there is nothing left upon which his will can operate; for, a power of adoption 
is, so far as the donor's estate is concerned, a power of appointing an heir after 
his death, and it is difficult to understand as to how it can operate upon his 
undivided co-parcenary interest when a will cannot. 

The validity of such power of adoption has all along been recognised, and 
consequently an adoption by a widow must necessarily divest the undivided 
co-parcenary interest of the husband, from the collateral relations taking it by 
survivorship. Accordingly in a case! in which an impartible zemindari passed, 
on the death of the holder of it who left only a wid8w authorized by him to 
adopt, to his undivided brother by survivorship to the exclusion of the widow 
who subsequently adopted a son, it was held by the Privy Council that the 
adopted son was entitled to the zemindari by divesting the brother of his adop- 
tive father. This decision is to some extent inconsistent with the principle laid 
down by the Judicial Committee in the Unchastity case and in Bhoobun Moyee's 
case, and it would have been better had it been ruled that such power would be 
good only when the husband was separate. But it may be distinguished from 
those cases upon the ground that vesting and divesting in joint families governed 
by the Mitaksharé are not of the same character as they are under the Bengal 
School, or even under the Mitéksharaé School with respect to the inheritance of 
separate property. 

Conclusion with jespect to divesting by adoption.—The conclusion, to 
which we come upon an examination of the above cases, is, that an estate ves- 
ted by inheritance in other persons cannot be divested in favor of a son adopted 
by a widow except when it is vested in the adopting widow, or by survivorship 
in the members of the joint family to which the adoptive father belonged. A 
widow, however, is entitled toa provision of suitable maintenance out of the 
estate of which she is divested.* When an adopted son brings a suit for posses- 
sion of such property against the adopting widow, he is to get a decree 


1 Sri Virada Prataps Ragwnada Deo v. Sri Brojo Kishore Patta Deo, I L. B., 1. Mad., 69; 
L. R., 8 I. A., 154. 
2 Mussamut Rutna Debain v. Parladh Dobey, 7 W. R., 450. 
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to entitle the adopted son to claim the estate of a collateral relation, succes- 
sion to which opened before his adoption. Thus in a case! in which an adopted 
son claimed the estate of his adoptive father’s paternal uncle, succession to 
which had on the death of his widow opened long before his adoption, it was 
held that he was not entitled to the property. On the same principle it has 
been held that even when the adoption was delayed by the fraud of the person 
in whom the succession vested, the adopted son was not entitled to take by in- 
heritance any part of the estate of his uncle by adoption, succession to which 
had opened before his a@option and vested in a nephew.* On appeal, the Judi- 
cial Committee affirmed the decision and held® that an adoption effected after 
the death of a collateral relation does not entitle the adopted son to come m 
among the heirs of such collateral. The question of fraud was disposed of 
on the ground that as the succession had opened before the birth of the adop- 
ted son, it was impossible for him under any circumstances to have become aa 
heir to the person whose estate he claimed. 

In a case* in which a man died leaving a widow and a son by another wife, 
in whom his estate vested and on whose death it passed to the natural father 
of the boy adopted by the widow, it was held by the Madras High Court follow- 
ing Bhoobunmoyi’s case that the adoption was bad in law, because the inheritance 
being vested in a person other than the adopting widow, it could not be defes- 
ted and divested by the adoption. 

Similarly, when of two undivided brothers one died leaving only a widow, 
and subsequently the other brother in whom the entire estate vested by survi- 
vorship died leaving only a widow who as heiress of her husband inherited 
the whole estate, and afterwards the widow of the first deceased brother adop 
ted a son with the consent of the other widow, the Bombay High Court express- 
edé an opinion, that the adoption would have been invalid, but for the consent 
of the widow of the other brother, because an adoption cannot have the effect 
of divesting an interest already vested in another person without his consent to 
such adoption. It has similarly been held that in the absence of express 
authority from her husband, the widow of a deceased wember of a joint family 
cannot adopt without the consent of the surviving members of the family whose 
interest would be affected by the adoption. 

Except when widow of a member of a Mitákshará joint family 
adopts under his express authority—The rule that an estate once vested 
by inheritance cannot be divested, is disturbed by the anomaly of an adr- om 


2 Kally Prosonno Ghose v. Gocool Chunder Mitter, I. L. R., 2 Calo., 296. 
2 Nilkomul Lahuri v. Jotendro Mohun Lahuri, I. L. B., 7 Calo., 178. 
® Bhubaneswari Debi v. Nilmcomul Lahiri, I. L. R., 12 Calc., 18. ° 
4 Annammah v. Mabhu Bali Reddy, 8 Mad. H. O. R., 108. 
$ Rupchand Hindwmal v. Rakhmábái, 8 Bom. H. C. B., A. C. J., 114. 
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by the widow of a member of a Mitákshará joint family under an express 
permission of her husband. I have already told you that such adoption is 
not recognized by the Mitákshará law according to which such a widow is 
dependent on the surviving members of the family, and is permitted to adopt 
only with their consent, the theory of an adoption by a Hindu female being 
that she adopts in her own right but requires the consent of her guardian for 
the time being. An adoption under a deceased husband’s permission, again is 
opposed to the settled principle of the Mitéksharaé law that a member of a joint 
family cannot make a testamentary disposition of undivided co-parcenary inter- 
est which, on the very moment of his death passes by survivorship, so that 
there is nothing left upon which his will can operate; for, a power of adoption 
is, so far as the donor’s estate is concerned, a power of appointing an heir after 
his death, and it is difficult to understand as to how it can operate upon his 
undivided co-parcenary interest when a will cannot. 

The validity of such power of adoption has all along been recognised, and 
consequently an adoption by a widow must necessarily divest the undivided 
co-parcenary interest of the husband, from the collateral relations taking it by 
survivorship. Accordingly in a case! in which an impartible zemindari passed, 
on the death of the holder of it who left only a wid8w authorized by him to 
adopt, to his undivided brother by survivorship to the exclusion of the widow 
who subsequently adopted a son, it was held by the Privy Council that the 
adopted son was entitled to the zemindari by divesting the brother of his adop- 
tive father. This decision is to some extent inconsistent with the principle laid 
down by the Judicial Committee in the Unchastity case and in Bhoobun Moyee’s 
case, and it would have been better had it been ruled that such power would be 
good only when the husband was separate. Butit may be distinguished from 
those cases upon the ground that vesting and divesting in joint families governed 
by the Mitákshará are not of the same character as they are under the Bengal 
School, or even under the Mitakshara School with respect to the inheritance of 
separate property. 

Conclusion with yespect to divesting by adoption.—The conclusion, to 
which we come upon an examination of the above cases, is, that an estate ves- 
ted by inheritance in other persons cannot be divested in favor of a son adopted 
by a widow except when it is vested in the adopting widow, or by survivorship 
in the members of the joint family to which the adoptive father belonged. A 
widow, however, is entitled to a provision of suitable maintenance out of the 
estate of which she is divested.# When an adopted son brings a suit for posses- 
sion of such property against the adopting widow, he is to get à decree 


? Sri Virada Pratapa Ragunada Deo v. Sri Brojo Kishore Patta Deo, I L. B., 1. Mad., 69; 
L. R., 8 I. A., 154 
2 Mussamut.Ruina Debain v. Parladh Dobey, 7 W. B., 450. 
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subject to the obligation to provide a sufficient maintenance to the adoptive 
mother. 

Relation back of adoption, and alienations by widow before adop- 
tion.—The divesting of the estate of the adopting widow and others, is er- 
plained by saying that an adopted son is in the same position as a posthumous 
son, and his inheritance dates from the death of the adoptive father; that an 
adoption by a widow has a retrospective effect, and relating back to the death 
of the deceased husband, entitles the adopted son to succeed to his estate! 
But we have already seefi that this doctrine of relation back of the title by 
adoption is not admitted tp be effectual for all purposes, for an adopted son is 
not entitled to the estate of a collateral relation by adoption, succession to which 
had opened before adoption. Nor is its application unrestricted even with respect 
to the estate inherited by the adopting widow from her husband or male issue, 
which on adoption becomes vested in the adopted son, but alienations of which, 
made under certain circumstances by the widow before adoption are not affected 
by it. 

We have already seen that the widow's rights in the estate inherited by 
her from her husband are not in any way affected by the fact of her having an 
authority from her hůsband to adopt ason, such authority being absolutely 
non-existent until it is acted upon.® It follows therefore that such acts of hers 
as are authorized and would be binding on the reversioners will also bind the 
son subsequently adopted by her. It should’ be observed that (1) a Hindu 
widow in possession of the estate of her husband or other male relation by 
inheritance, is competent to surrender such estate, or rather relinquish her 
rights therein, to the next heir or the presumptive reversioner, so as to divest 
the estate from herself and vest the same absolutely in the next heir; (2) she 
is also authorized to alienate the estate or any part of it for legal necessity: and 
even without legal necessity ẹ widow may, with the consent of her husband’s 
kindred or of the next male heir, make an alienation so as to pass an abso- 
lute title to the transferee; she is likewise competent to make alienations thst 
would be valid for her life. o 

If the widow absolutely divests the estate from herself by surrender or 
authorized alienation, then it would seem that the power of adoption becomes 
incapable of execution. As regards bond fide alienations made under circum- 


2 Rakhmdbdi v. Rédhébdi, 6 Bom. H. O. B., A. O. J., 181 (193); Jamnabai v." 4 
Nahalchand, I. L. R., 7 Bom., 225. 
21 Strange’s H. L. 101; 2 Strange, 127; Raje Vyankatra avv. Jayavantrav, 4, Be C. 
B., A. O. J., 191; Lakhms Chand v. Gatto Bai, I. L. B., 8 All., 319. 
® Lecture VI, supra, p. 247: . 
* Collector of Masulipatam v. Cavaly Vencata Narrainapah, 8 Moore's I. A., 529 (0 
. © Nobokishore Sarma Roy v. Harinath Sarma Roy, I. L. R., 10 Calc., 1102. 
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stances of necessity, or with the assent of the husband’s kindred, they will be 
binding on the adopted son even when made in contemplation of his adoption 
and in defeasance of his rights. But as regards unauthorized alienations, an 
adopted son like the reversionary heir is not bound by the widow’s acts, and his 
rights cannot be prejudiced by them.! 

But there is this distinction ‘between an adopted son and a reversionary 
heir, namely, that the latter becomes entitled to the estate on the death of the 
widow, whilst an adopted son does immediately on his adoption, take the estate 
by divesting the widow. Hence although an unauthorized alienation by the 
widow is perfectly valid for her life in ordinary cases, it stands on a different 
footing as against an adopted son, At the same time, it would be inequitable 
and very hard upon a bond fide purchaser for value, of the life-interest of the 
widow, to hold that an interest created by her in the exercise of her ordinary 
powers of dealing with the estate as a Hindu widow, is defeated by an adoption 
subsequently made; and it may be that the purchaser had no notice of the exis- 
tence of the power of adoption. 

In one case* the Calcutta High Court held that where a Hindu widow 
succeeds to the estate of her adopted son on his death, and then alienates the 
property, the subseqnent adoption by her of another son cannot divest the ali- 
enee of his rights under the alienation previously effected. The facts are not 
however, very clearly stated, and it is doubtful whether the alienation was 
declared good for the life of the widow or absolutely valid upon the ground of 
alleged necessity. i 

The Bombay High Court, however, have held that an adopted son is en- 
titled to set aside a gift of ancestral immoveable property made by his adoptive 
mother previous to his adoption, upon the ground that an adoption by a widow 
has retrospective effect. So, where a widow in order to redeem a mortgage 
effected by her husband, had mortgaged the property again for a larger amount 
than was necessary, and subsequently adopted a son, it was held that the adop- 
ted son was entitled to redeem the last mortgage, by paying the amount really 
required for liquidating, the ancestral debt.* The principle upon which these 
decisions are based is, that an adoption by the wife is an adoption to the hus- 
band’s estate. But it seems to be anomalous that a Hindu widow who may 


2 Ranee Kishenmunee v. Rajah Oodwant Sing, 3 Beng. Sel. Reps., 304 (228); Bumundas 
Mookerjee v. Mussamut Tarinee, 7 Moore’a I. A., 169 (179); Lakshmana Rau v. Lakshmi Ammal, 
I. L. R. 4 Mad., 160; Rajkristo Roy v. Kishore Mohun Mosoomdar, 3 W. R., 14; Collector of 
Madura v. Mootoo Ramalinga, 8 Moore’s I. A., 397. 

2 Gobindonath Roy v. Ram Kanay Chowdhry, 24 W. R., 188; approved in Kally Prossonno 
Ghosh v. Gocool Chunder Mitter, I. L. R. 2 Calc., 295 (807). 

® Ndthdji Krishnaji v. Hari Jágoji, 8 Bom. H.C. R., A. O. J., 67. 

* Lakshman Bhdu Khohar v. Rádhábái, I. L. R., 11 Bom., 609. 

© Ráje Vyankatarav v. Jyavantrav, 4 Bom. H, 0. R., A. O. J., 196. 
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choose to enjoy a life-interest in her husband’s estate or divest it from herself 
by an adoption, should be permitted to defeat an interest created by her in the 
exercise of her powers as a Hindu widow, by her own subsequent act of adop- 
tion, when by an antecedent arrangement made with the consent of the . natural 
father of the adopted son she may reserve to herself substantially her interest 
as a Hindu widow in the husband’s estate. 

Adoption pendente lite—An adopted son as such is like a begotten son 
entitled to the property of the adoptive father, by right of inheritance; accord- 
ingly when a child is adepted by a man governed by the Mitéksharé law, or by 
a widow, he becomes in the former case a co-parcener of the adoptive father as 
regards the ancestral property, and in the latter, entitled to the adoptive 
father’s estate by divesting the widow. An adoption in such cases, though 
attended with the effect of transferring property to the adopted son, cannot, on 
that account, be looked upon in the light of an alienation, if it takes place during 
the pendency of a litigation, so as to make the decree binding on the child 
adopted by the application of the doctrine of lis pendens. This point arose m 
a case! before the Bombay High Court, the facts in which were as follows — 
One Chintaman had executed an instrument called bakshishpatra whereby he 
made a gift of the whole of his property to one Morbhat, and adopted a son 
during the pendency of a suit between him and the donee, in which the ques- 
tion in dispute was, whether the instrument was a deed or will, and which was 
decreed in favour of the donee; subsequently the adopted son brought a suit for 
recovering half of the property, and the question was, whether he was bound 
by the previous decree. Whereupon the Court made the following observa- 
tions :—“ We are of opinion that, inasmuch as Lakshman was certainly adopted 
before the hearing and decree in that suit, and might have been made a party 
to it, but was not, the proceedings therein do not bind him, and that, accord- 
ingly, he is at liberty to re-open the question whether the bakshishpatra was 
intended by Chintaman, when executing it, to operate as a deed or as a will. 
We cannot regard the adoption pendente lite as in the same predicament as an 
alienation pendente lite. If a legitimate son had been bagn to Chintaman during 
the suit, such son, to be bound by a pending suit affecting his father’s ancestral 
property, must be made a party, and we think that a son adopted during the 
suit would have been in the same position. The one at his birth and the other 
at his adoption would take a vested interest in his father’s ancestral property 
according to the Hindu law in this Presidency. We do not think that the 
circumstance, that Chintaman may have adopted Lakshman for the purpor of 
endeavouring to defeat the bakshishpatra, alters the case. Whatever nil 
motive may have influenced Chintaman, he was doing that which, as à 18 


1 Rambhat v. Lakshman Chintéman Haydlay, I. L. R., 5 Bom. 630, 
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Hindu, he had a right to do, and he was not under any obligation to Morbhat 
not to adopt; and even if he had so contracted with Morbhat, we doubt that 
such a contract could affect the validity of the adoption, although the right of 
Morbhaé to retain the property, under the bakshishpatra, if it be a deed and not 
a will, may not be disturbed. Lakshman, an infant in his eighth year, was an 
innocent party, and the ceremony of giving and taking being duly performed 
by persons with fall authority, he cannot be relegated to the family of his natural 
father. Taking this view of the adoption, we permitted Lakshman’s pleader 
to argue that the bakshishpatra must be regarded as a will, and not as a deed.” 

Rights of the adopted son of a disqualified person.—We have already 
seen that a person who is excluded from inheritance may adopt a son; but a 
son adopted by him is not entitled to the same position as a real legitimate son 
of his occupies. Although in ordinary cases an adopted son is held to be en- 
titled to all the rights and privileges of a natural born son, yet the same rule 
does not hold good in the present instance for the following reason: the adop- 
tive father being excluded from inheritance, the adopted son must necessarily 
be precluded from claiming any rights through the father, to which the latter 
is not entitled. There is, no doubt, an exceptional rule which provides that the 
aurasa or begotten sow and the kshetraja or wife’seson of the disqualified 
persons are entitled to the share to which their father, if free from defect, would 
have been entitled. But as exceptional rules are strictly construed, the above 
rule has been construed in the Mitékshara! to exclude other descriptions of sons 
such as the adopted son from the right of inheriting through the father. 

The author of the Dattaka-Chandriké, however, is of opinion? that 
although the adopted son of a disqualified person is not entitled to the share 
to which a begotten son is entitled, yet he is entitled to maintenance. He 
argues that when the wives of the disqualified persons, have been declared to 
be entitled to maintenance, it follows a fortiori that their adopted sons also must 
be entitled to the same right. It is difficult to see the cogency of this argu- 
ment: a disqualified person who is excluded from inheritance has no right to 
the property, but he agd his wife are expressly declared to be entitled to main- 
tenance, and if he has. an aurasa or begotten son, or a kshetraja or wife’s son, 
such son is entitled, provided he is free from defects causing exclusion, to take 
the share which his father would have taken had he not been digqualified. 
These exceptional rules must be strictly construed; the disqualified person, 
therefore, who has no proprietory interest in the family property can by no 
means be supposed to possess the power of imposing a liability on the property 
by adopting a son. He is at liberty to adopt a son, but there is no reason why 
the maintenance of such son be a charge on the family property. 


1 Ch. H, Seot. X, paras. 9-11 ; see supra, p. 202. ? Dat. Chand. VI, 1. 
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EFFECTS OF INVALID ADOPTION AND LITIGATION RELATING 
TO ADOPTION. 


Invalid or imperfect adoption and its effects*- Adopted son” in deeds and wills—Invahid 
adoption and persona desigeata—Suit for setting aside adoption.—Suit for declaring falsity 
of permission, and for an injunction restraining adoption—Interim injunoction—Limitation 
for suits relating to invalid ad®@ptions, when adoption made by widow, when adoption made 
by the father, starting point—Estoppel—Presumption of probability of adoption by san- 
less person—Onus, evidence, lapse of time, recognition and presumptions—Res Judwata. 


Invalid or imperfect adoption and its effects—We have already dis- 
cussed the various grounds upon which an adoption is disapproved in the 
commentaries especially in the two leading treatises, and is pronounced invalid 
or void by our Courts of justice. They arer— 

1. The existence of a son begotten or adopted, and possessing the charac- 
ter of a son at the time ef the adoption. $ 

2. The simultaneous adoption of two sons. 

3. The adoption by an unauthorized woman. 

4. The adoption of an only son or the first-born son, or one of two sons. 

4. The adoption of a boy without observing the rules of preference in 
selection, based upon proximity of relationship. 

5. The adoption of a boy, involving incongruity of relationship, in other 
words, in violation of the rule of prohibited degrees for adoption. 

6. The adoption of one belonging to a different caste, and, 

7. The adoption of a boy whose age exceeds a certain limit, or upon 
whom certain initiatory ceremonies have been performed in his natural family. 

It should be borne in mind that according to Hindu law an adoption con- 
sists of two elements, namely, first, the transfer to the eadopter of the patria 
potestas or parental property by the gift and acceptance of the child, and second, 
the investment of the child with the rights of a son to the adopter; and it 
should fyrther be remembered that the first element is present in every de facto 
adoption which must cause a change of paternity by severing the child’s connec- 
tion with the family of his birth, although the adoption may be liable to excen- 
tion upon any of the above grounds, and in consequence the child adopted u 
not be clothed with all the rights of a son. For instance, a child adopted Ł 
person having a real legitimate son in existence,! or one adepted without 
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observance of the prescribed form,’ or adopted from a different caste,? is not 
entitled to a share of the adopter’s property but only to maintenance and mar- 
riage expense A child again who is adopted after the completion of hia fifth 
year or after the ceremony of tonsure has been performed upon him in the 
family of his birth is said to become a slave of the adopter.* So also a som 
begotten by a man on a woman who has been purchased is called a slave-son or 
a son of a very inferior status.’ Jagannatha is of opinion that if a son is given 
by the father alone without the assent of the mother, he does. not. become the 
adopter’s son, ‘though the adopter acquires parental dominion over him by the 
father’s gift. From these instances, it appears to follow that in all cases where the 
adopter and the giver are respectively competent to accept and give, the transfer 
of the paternal dominion is complete, and the ehild is severed from his natural 
family and becomes filially related to the adopter, though he may not acquire the 
perfect status of a son of his adoptive father. The Pundits consulted in several 
early cases gave it their opinion that when an adoption had been made with the 
Vedik rites, it could not be annulled. You should also bear in mind what I 
have already told you, that the Hindu, law does not contemplate an Action for 
rescinding an adoption or declaring it invalid, except by including it under that 
for Revocation of Gift, which might be brought by the g#ver alone for resuming 
an invalid gift;7? bat the gift of a son may be improper but not invalid, and 
therefore not resumable according to Hindu law.’ 

It would seem therefore that a de facto adoption may be imperfect or defec- 
tive in so far as regards the adoptee’s right to the. property of the adopter, om 
account of the existence of some vitiating circumstance set forth above, but it 

cannot be pronounced invalid or void so as to lead to the conclusion that the 
original status of the adopted son in his natural family remains unchanged or 
unaffected by the adoption. 

But we have already seen that according to the modern development of law, 
adoptions are declared by our Courts to be invalid or void upon some of the 
grounds enumerated above. An important question therefore arises as to the: 
effect of such declaratign upon the status of the adopted son. The question 
resolves itself into two branches: (1) What, if any, are the rights conferred: 
upon the adoptee by an invalid adoption in the adoptive family ? (2) Whether 
the adoptee’s connection with the adoptive family is severed and his original’ 


2 Dat. Mim. 5, 45; 6,3: Dat. Chand. 6, 8. * Dat. Mim. 3, 8. 

2 Dat. Mim. 8,1; Dat. Chand. 6, 4. * Dat. Mim. 4, 22. 

$ Dat. Mim. 4, 75-79. 
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status in the family of his birth restored by the declaration of the invalidity 
of his adoption ? 

The solution of these questions.is beset with considerable difficulty. The 
principles of equity and justice require that these questions should not be consi- 
dered in a merely theoretical point of view, but should be dealt with in such 
a manner as is beneficial to the adopted son who is an innocent party to a trans- 
action that affects him more than any other person. 

On the one hand you may take the decisions of our Courts holding an adop- 
tion to be invalid or void? to mean consistently with the rules of Hindu law 
enunciated in the Sanskrit, commentaries, that the adoption is imperfect or 
defective so that the adopted son is not, owing to some circumstances, entitled to 
the same position as a regularly adopted son, still he is filially related to the 
adopter though holding an inferior status, and as such, entitled to maintenance 
and expenses of his marriage, and not to a share of the adopter’s property. It 
should be remembered that the validity of an adoption may be impeached a 
long time after it has taken place, and after all the initiatory rites of the adop- 
tee including his marriage have been performed in the adoptive family; and. it 
may be that his marriage has taken place with a damsel belonging to the very 
gotra or family of his birth, who is beyond the sapinda-relationship; and it 
may also be that at that time it is impossible for him to regain his position and 
right in his natural family, being lost to him by lapse of time. Under such 
circumstances it would be preferable for him to be satisfied with the inferior 
position which the Hindu allows him, namely, that of a dependent member of 
the adoptive family. 

On the other hand it may very reasonably be said that the above effect of an 
invalid adoption, according to Hindu law, is founded upon the father’s absolute 
dominion over bis child, which a father can no longer claim to exercise. Now 
that slavery has been abolished, a father cannot make a gift of his son except for 
the purpose of adoption; and the gift by the father can by no means affect the 
status of the son, if the adoption is irregular and cannot secure to the boy all 
the rights of a son of the adopter. Hence if the adopgion be invalid, his origi- 
nal status in his natural family must necessarily remain unchanged and unaffec- 
ted. This view is, no doubt, perfectly correct in theory, but is attended 
with practical difficulties, and may, instead of being beneficial to the adopted 
son, be most injurious to his inferests, especially when the validity of an 
adoption is called into question after the lapse of considerable time fror “s 
factum. 

With respect to an adoption of a boy of a different class from the ad 
Sir Thomas Strange adopts the view expressed in the two Jeading treatises 
says that “it divests the child of his natural without entitling him to 
substituted claims incident to an unexceptionable one; and that he is entit- 
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maintenance only.”! The same view is more generally expressed in Strange’s 
Manual of Hindu Law? thus,—“ The severance of the boy from his natural 
family by gift made of him for adoption is so absolute that he cannot be re- 
attached to his natural family, or be re-admitted to his rights of property there- 
in, even should his adoption into the adopting family not stand good in law. 
Being devoid of inheritance in either family, he remains a charge upon his adop- 
ter for maintenance.” In one case® it was held by the Madras High Court that 
a Hindu whose adoption is invalid is entitled to maintenance in the adoptive 
family. The Calcutta High Court also expressed an ofinion that if the adop- 
tion of a person be invalid, he would lose is right of inheritance from his natural 
parents.* On this point Colebrooke remarks, —“ Children becoming slaves, 
through a failure in the requisites of adoption, must be ranked in the most 
favourable class, that of slaves maintained in consideration of service; who are 
entitled to their immediate release, on relinquishing the maintenance.”® You 
should bear in mind that when Colebrooke made this observation, slavery was 
not abolished in India.. According to his opinion, the adopted person has 
the option of continuing in the adoptive family or returning to his natural 
family. e 

But in a later case the Madras High Court held’that a person who had 
been adopted by an unauthorized widow, and whose adoption was therefore in- 
valid, was not entitled to maintenance. The Court also expressed an opinion 
that the natural rights of a person invalidly adopted, remain unaffected by the 
invalid adoption. It should, however, be observed, that if the widow lived long 
after the adoption, the validity of which is impugned by the reversioner after 
her death, when by the lapse of time the adopted son’s right of inheritance from 
his natural parents may be barred by limitation, it would be useless to declare 
that his natural rights are unaffected by his invalid adoption; and it would be 
a great hardship on him, if he be not entitled to even the right to maintenance 
in the adoptive family. The reversioner who remained silent so long as the 
widow was alive, cannot reasonably complain, if the adopted son be declared 
entitled to maintenance gut of the adoptive father’s property. 

In another case’? before the Supreme Court of Calcutta the question was 
incidentally considered, and the following opinion was expressed,—It has 


ò 
2 1 Strange’s H. L., 82. ”§ 119. 
8 Ayydvu Muppandr v. Nfládatchi Ammál, 1 Mad. H. C. R., 45. 
* Eshan Kishore Achar) Chowdhry v. Hurish Chunder Chowdhry, 21 W. R., 381; 13 B. L. 
R., Appx. 42. 
6 2 Strange’s H. L., 228. 
è Bawdné Sankara Randit v. Ambabdy Ammdl, 1 Mad. H. C. R., 363. 
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been said on one side and denied on the other (neither side producing either 
evidence or authority in support of their contention) that a Dattaka, or son 
given, would forfeit the right to inherit to his natural father, even though be 
might not, for want of sufficient power, have been duly adopted into the other 
family. This proposition seems to be contrary to reason, but for all that, may 
be very good Hindu Law. But from the enquiries we have made, we believe 
the true state of the law on the subject to be this. There may undoubtedly be 
cases in which a person, whose adoption proves invalid, may have forfeited his 
right to be regarded ad’ a member of his natural family. In such a case some 
of the old texts speak of him as a slave, entitled only to maintenance in the 
family into which he was imperfectly adopted. But one very learned person 
has assured me, that the impossibility of returning to his natura] family de- 
pends, not on the mere gift or even acceptance of a son, but on the degree m 
which the ceremonies of adoption have been performed; and that there is a 
difference in this respect between Brahmans and Sudras. A Brahman being 
unable to return to his natural family if he has received the Brahmanical thread 
in the other family; the Sudra, if not validly adopted, being able to return to 
his natural family at any time before his marriage in the othr family, Even 
if it be granted that a Berson, merely because he is a Dattaks, or son given, 
apart from the performance of any further ceremony, becomes incapable of 
returning to his natural family, that rule would not govern the case of an adop- 
tion that was invalid because the widow had not power to adopt. For to consti- 
tute a Dattaka, there must be both gift and acceptance. <A widow cannot 
accept a son for her husband unless she is duly empowered to do so, and, there- 
fore, her want of authority, if it invalidates the adoption, also invalidates the 
gift.” 

We have already seen that the performance of the initiatory ceremonies 
upon a person in the name of a gotra is considered to have the effect of irrevo- 
cably fixing his position in that gotra, hence a person upon whom these cere- 
monies have been performed in the name of the adoptive family cannot return 
to his own, notwithstanding the adoption may be invadid.! It is difficult to see 
why that rule would not govern the case of an adoption that was made by an 
unauthorized widow; for, the ceremonies in such a case also must be performed 
in the name of her husband’s gotra. 

The equitable rule to follow seems to be that if io be delay on the part 
of those that are interested in challenging the validity of an adoption, the , - 
son adopted should be entitled to maintenance in the adoptive family in | 
cases, irrespective of the ground upon which the adoption may be invalid. . | 
in addition to that right he should be declared entitled to his nataral right | 
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the family of his birth. The performance of the initiatory rites in the nanfe of 
a family does not appear to offer any serious obstacle in claiming connection 
with another family when it is held in Bombay, and to a certain extent in 
Madras, that even a married man may be adopted. In such cases the person 
adopted may very well be regarded as a Dvyámushyáyana or son having a 
double relationship, by operation of law, in the same way as the adoption of a 
boy who is within five years, but upon whom tonsure has already been performed 
in his natural family, does, according to Nanda — constitute him a Dvyé- 
mushydyana.! 

It has been held that a suit would lie to obtain an injunction against any 
intervention of the adopted son whose adoption is invalid, in performing the 
Shraddha or other ceremonies for the benefit of the adopting father, or assuming 
the status of adopted son of him. 

“Adopted son” in deeds and wills—From what has been observed 
above, it would appear that the distinction between a valid and an invalid adop- 
tion has reference only to the rights of the adopted son, and that the expressions 
perfect and imperfect adoption should rather be used to mark the difference in 
the status of thé person adopted, whose connection with the adoptive family 
does arise in all cases; hence when there has been a de fdtto adoption, the child 
adopted may properly be described as the “adopted son ” of the adopter. 

But in construing deeds and wills the term ‘adopted son’ has all along 
been taken by our Courts to be intended to be used in the sense of a valid adop- 
ted son. Hence when a person described as adopted son is to take an interest 
under a deed or will, but his adoption is held to be invalid, the description 
is taken to be erroneous and due to mistake which is the result of the exe- 
cutant’s ignorance of law, and the question arises whether, notwithstanding the 
misdescription, the person can take the benefit given to him by the instrument. 

Invalid adoption and persona designata.—The rule of English law on 
the point is that “a mere misdescription of a legatee will not defeat the legacy 
where no fraud is imputed io the legatee.”3 The rule is explained thus,—“ If 
the legatee does not possgss the character under which the gift was made, then, 
if that character was assumed in deception of the testator, or if it is reasonably 
clear that the testator would not have made the gift, had it not been for the 
supposed existence of that character, the Court will construe the mention of the 
character as imposing a condition precedent to the gift taking effect.”* 

This rule has been extended to cases in which a gift is made to a person 
who is described as ‘adopted son’; and the principle which has been followed 


* Dattaka-MimAnsé, 4, 82. 
* Kalova Kom Bhujangrav v. Padapa Valad Bhujangrav, I. L. R., 1 Bom., 248, 
8 Monemothonauth Dey v. Ononthanauth Dey, 2 Indian Jurist, N. S., 46. 
* Siddessory Dassee v. Doorgachurn Sett, 2 Indian Jurist, N. S., 23. 
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is, that when a gift is made to an ascertained person who is described as adopted 
son, the motive of the gift, as gathered from the instrament, is to be taken as 
the guide for deciding whether the gift is to take effect even if the adoption 
be bad in law. If it appears that the donor intended to make the gift to the 
designated person, irrespective of the consideration of the adoption being good 
or bad, the gift must take effect. If, on the other hand, it appears that the 
motive for the gift was that the intended donee possessed the character of adop- 
ted son, then if the adoption be invalid, the gift must fail. 

In order to undergtand whether a gift to a person described as adopted 
son, who has been adopted but whose adoption is invalid, or who may not be 
adopted at all, is effectual or not, let us consider the different cases in which the 
question may arise: They are as follows :— 

l. When the gift is made to a person named, or to an ascertained 
and known person though not named, who has been adopted by the donor him- 
self. 

2. When the gift is made to a person named or indicated who has not 
been adopted by the donor himself, but whom the donor directs his widow to 
adopt. . 
3. When the gif is made to an unascertained person whom the widow of _ 
the donor may adopt under his permission. 

In the first two cases, the donee is a known or ascertained person, and 
the same principle governs the validity or otherwise of the gift made to 
him in both cases. If it appears from the document that there is a clear gift 
to the person, and there is nothing to indicate that the donor intended to attach 
the character of adopted son to the description of his donee, with a view to 
make the possession of that character condition precedent to the gift taking 
effect, then the donee is entitled to take the gift.! It should be borne in mind 
that the answer to the question in each case must depend upon the constraction 
of the terms of the documeñt, and the surrounding circumstances? In the 
case of Nidhoomont Debya v. Saroda Pershad Mookerjee® before the Privy Council, 
the gift was contained in the following words :— 

“And as I am desirous of adopting a son, I declare that I have adopted 
Koibullo third son of my eldest brother. My wives shall perform the ceremonies 
accordjng to the Shastras, and bring him up, and until that adopted son comes of 
age, those executors shall look after, and superintend all the property moveable 
and immoveable, in my own name or benami, left by me, also that adopted son. 
When he comes to maturity, the executors shall make over everything to} at 
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his satisfaction. ... God forbid, but should this adopted son die, and my 
younger brother Nilrattun have more than one son, then my wives shall adopt 
a son of his. If at that time Nilruttun has not a son eligible to adoption, they 
shall adopt another son of Saroda, and the wives and executors shall perform all 
_ the afore-mentioned acts.” 

The Lords of the Judicial Committee without deciding the question of fact 
whether the wives of the testator had performed the ceremonies as directed by 
the testator, held that the gift did take effect, and the reasons assigned for that 
conclusion are set forth in the following passage :— e 

“The effect of the will according to their view is this: ‘I declare that I 
give my property to Koibullo whom I have adopted.’ There is a gift of his 
property by the testator to a designated person. This direction follows, ‘My 
wives shall perform the ceremonies according to the Shastras, and bring him up.’ 
Undoubtedly the testator desired and expected that the wives should perform 

certain ceremonies. He requested them to do so. But it appears to their Lord- 
ships that it would be an altogether erroneous reading of the will to suppose 
that he intended the taking of his property by Koibullo to be entirely depen- 
dent on whether the wives chose or did not choose to perform the ceremonies. 
If they did not, it may be that the adoption is not iw all respects complete, 
although their Lordships. by no means decide this, or give any opinion on the 
subject. Be that as it may, the gift of the property nevertheless takes effect. 
The provision ‘God forbid, but should this adopted son die, and my younger 
brother Nilruttun have more than one son, then my wives shall adopt a son of 
his,’ further indicates that the testator did not contemplate his widows having 
the power of cancelling the adoption of Koibullo, and ousting him from the 
benefit he was to take under the will by declining to perform the ceremonies. 
Whether they performed the ceremonies or not, it is certain that as long as 
Koibullo lived, no other adoption could take place.” 

The same rule would apply also where, instéad of an express gift, there is a 
gift by implication.! 

But even when the donee is a persona designata, he will not be entitled to 
take the interest, if the character of adopted son appears to be the moving con- 
sideration for the gift, or if there is no clear gift,? but the testator appears simply 
to contemplate and state what the person would in the character of adopted 
son take agreeably to the law of inheritance. Accordingly when the testator 
directed his widow to adopt a particular person or a person standing in a parti- 
cular degree of relationship to another individual, and appointed the person as 


© 8. M. Dass Money Dassee v. 8. M. Prosonomoye Dassee, 2 Indian Jurist, N. 8., 18; see 
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his heir, but his adoption appeared to be intended as a condition precedent to 
his taking the inheritance, it was held that the person if not adopted could take 
nothing under the will? Similarly in a case? in which a man adopted one 
Rajeswar as his son and executed a document called Angtkar-patra whereby he 
appointed him his heir, it was held by the Judicial Committee that the adopted 
son could not take anything as the adoption was invalid. Their Lordships 
explain the law on the subject in the following part of the judgment :— 

“Their Lordships feel no difficulty about Rajeswar being sufficiently desig- 
nated as the object of theegift, although the adoption may not be valid. They 
think the question is whether the mention of him as an adopted son is merely 
descriptive of the person to fake under the gift, or whether the assumed fact 
of his adoption is not the reason and motive of the gift, and indeed a condition 
of it. The words are,—‘I authorize you by this angikar-patra to offer oblations 
of water and pinda to me and my ancestors after my death by virtue of your 
being my adopted son. Moreover you shall become the proprietor of all the 
moveable and immoveable properties which I own and which I may leave be- 
hind; you shall become entitled to my dena-pawna (debts and dues), and you 
and your sons and grandsons shall enjoy them agreeably to the custom of the 
family.’ He is to makesthe offerings by virtue of being an adopted son, aad 
‘moreover’ he is to become the proprietor. This is to be the consequence of 
the adoption. In fact the angikar-patra only states what would have happened 
without it. The distinction between what is description only and what is the 
reason or motive of the gift or bequest may often be very fine, but it is a dis- 
tinction which must be drawn from a consideration of the language and the 
surrounding circumstances. If a man makes a bequest to his ‘ wife A. B.,’ 
believing the person named to be his lawful wife, and he has not been imposed 
upon by her, and falsely led to believe that he could lawfully marry her, and it 
afterwards appears that the marriage was not lawful, it may be that the legality 
of the marriage is not essential to the validity of the gift. Whether the mar 
riage was lawful or not may be considered to make no difference in the intention 
of the testator. It is difficult to suppose a case similar go the present coming 
before the English Courts. In Wilkinson v. Joughin’, a testator bequeathed his 
real and personal estate to trustees, upon trust to permit his wife Adelaide to 
receive the net annual income thereof during her life, and after her death, if no 
child of his should attain twenty-one, or be married, in trust for his step- 
daughter Sarah Ward (the daughter of the supposed wife) for her absolute use. 

“ The supposed wife and the testator went through the ceremony of marr 3 
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she having represented herself to the testator as, and he having believed her to 
be, a widow, her husband being then alive. It was held by the Vice-Chan- 
cellor that the bequest to her was wholly void, but the bequest to the daughter 
was valid. This was apparently on the ground of the intention, the Vice-Chan- 
cellor saying, ‘In my opinion there is no warrant for saying, where the testator 
knew this infant legatee personally, and intended to benefit her personaly = that 
the language of the will is not a sufficient description.’ ” 

Then referring to the directions! in the will of the testator in the case of 
Nidhoomont Debya v. Saroda Persad Mookerjee, their Losdships go on to observe :— 
“The ceremonies of adoption had been performed by one of the widows 
only, and the other brought a suit to recover half of the property. This Com- 
mittee held that she could not do so, that there was a gift of his property by 
the testator to a designated person, and it would be an altogether erroneous 
reading of the will to suppose that he intended the taking of his property by 
Koibullo to be entirely dependent on whether the wives chose or did not choose 
to perform the ceremonies. The intention of the testator appears to have been 
the ground of decision in this case also, but both the words of the instrument 
and the nature of the property were very different from the instrument and 
property now in question. In the present case their Lerdships are of opinion 
that it was Jogendra’s intention to give his property to Rajeswar as his adopted 
son, capable of inheriting by virtue of the adoption, and the rule that it is not 
essential to the validity of a devise or bequest that all the particulars of the 
subject or object of the gift should be accurate is not applicable. As the adop- 
tion was contrary to the customs of the family and gave no right to inherit; 
the angikar-patra had not any effect upon the property.” 

When, however, a gift is made to a person who is to be adopted by the 
testator’s widow under his permission, but the particular person to be adopted 
is not designated or indicated, then the doctrine of the donee being a persona 
designata cannot apply should the adoption be invalid, the person to be adopted 
by the widow being unascertained. Hence a person de facto adopted by the 
widow cannot take the gift, if his Aoption be, for any reason, unlawful. Ina recent 
case? before the original side of the Calcutta, High Court, in which the testator 
by his will directed each of his two wives to adopt a son, and gave his property 
in equal shares to the two sons to be adopted, and his two widows adopted two 
sons agreeably to his ‘wishes, and the question was whether these sons whose 
adoption was invalid could take under the will, the Court of first instance held 
upon the authority of the ruling in Dey v. Dey? that they were entitled to take 
as persone designate. On appeal, however, the two cases were distinguished and 

1 See Supra p. 426. 
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it was held that the adopted sons could not take under will as there was no 
sufficient designatio of their persons. The reasons upon which the decision is 
based are contained in the following passages of the judgment :— 

“The learned Judge in the Court below based his decision upon the author- 
ity of a case of Monemothonath Dey v. Onathnath Dey!, but that case appears to 
us to be very distinguishable from the present. In that case one Promothonath 
Dey, having no male issue, adopted two sons, Monmothonath and Surathnath, 
at one and the same time, and he gave one of his sons so adopted to each of his 
two wives. > 

“He afterwards made a will in favour of these two sons, whom he described 
in his will as his adopted sons, and he provided that if either of them should die 
the adoptive mother of that son should be at liberty to adopt another son. 

“A suit being brought after the testator’s death to determine the rights 
of the parties under this will, it was held that the simultaneous adoption of the 
two sons was invalid; and then the question arose, whether there was such è 
designatto of the two persons known and described as the testator’s adopted sons 
in the will, as to enable them to take under the will, though the adoption was 
in fact invalid ; and it was held that there was. 

“They had been always considered and known as the testator’s adopted 
sons, and therefore their description in the will was a sufficient destgnatio person- 
arum to make it clear that they were the persons whom this testator intended 
to benefit. 

“Then one of these sons, Surathnath, having died, his adoptive mother, by 
virtue of the power contained in the will, adopted another son, Onathnath; and 
that adoption being valid, it was held that his description also in the will as the 
adopted son of the testator was sufficient to make the devise in his case valid. 

“There were therefore in this case three instances in which the rule of 
designatio persone: properly applied ; in the case of the first two devisees, because 
they were both described, and generally known as the adopted sons of the testa- 
tor, although their adoption was in fact invalid; and in the case of the last, 
Onathnath, because he was actually adopted in the way provided by the will. 

“But in the present case the facts were quite different. The testator 
had no doubt provided in his will that each of his wives should adopt a son; 
and he,gave his property to the sons so to be adopted; but he did not provide, 
nor did he know, who the adopted sons were to be; and, therefore, as the adop- 
tion which took place was invalid, the persons purporting to be adopted 4id 
not answer the description in the will of adopted sons, or in other words there as 
not a sufficient designatio of their persons to enable them to take under the .” 

But it should be noticed that a gift to a son to be adopted by thew w 
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will take effect, if the adoption by her is unexceptionable ; for, the son so adop- 
ted becomes a persona designata, according to the explanation given in the above 
case of Dey v. Dey,| with respect to the gift made to the third adopted son. 
And, although the child adopted by the widow may not have been in existence 
at the time of the adoptive father’s death, yet the general rule of Hindu law 
that a person capable of taking under a will must be in existence at the death 
of the testator, does not affect the validity of a gift to a son adopted by a 
widow, who in contemplation of law is deemed to be in existence at the time of 
the adoptive father’s death for the purpose of inheriting or otherwise taking 
from him.’ 

Suit for setting aside adoption.—If an adoption be contrary to law 
upon any ground, a suit may be instituted either by the adoptive parents or 
their heirs and reversioners for a decree setting it aside or declaring its invali- 
dity. The right of a person to bring a suit to set aside an adoption as a sub- 
stantive proceeding, independent of any claim to property, has been recognized 
by the Legislature in the Court Fees Act VII’ of 1870 and in the Limitation 
Acts IX* of 1871 and XV® of 1877.8 If through ignorance of law or fact, a 
person does adopt a child whom he could not lawfully adopt and whom he would 
not have adopted if the real facts had been known to him, he would be entitled 
to have the adoption declared invalid. He would in fact have the right to have 
it set aside upon the same grounds such as coercion or fraud, upon which a 
Court of Equity would relieve a person from the effects of his own contract. 
The free consent of the giving and the receiving parents is indispensable. In 
the case of women, and in that of minors, adopting a son, there is room for 
abuses; accordingly it has been held that fraud and cajolery practised on a 
widow in inducing her to adopt, or the suppression and concealment of facts 
from her vitiate an adoption;’? and that a Hindu female, acting without the 
independent advice of disinterested persons ought not to be prejudiced by her 
acquiescence in an adoption.? 

But a valid adoption cannot be cancelled or revoked either by the adoptive 
or the natural father.? “The adoption,” Colebrooke said, “being once com- 
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pletely and validly made, it cannot be recalled.”! Nor can an adopted son re- 
nounce his family of adoption or give up the status created by adoption.® | 

An adoption by a widow appears to be looked upon as an alienation by her 
of her husband’s estate, for the purpose of a suit for declaring its invalidity. 
Accordingly it has been held that a person who is not the reversioner, has no 
right, even with the consent of the presumptive reversionary heirs, to sue for a 
decree declaring an adoption to be invalid.® 

With respect to the right of contingent reversioners to bring a suit for 
setting aside an adoption made by a widow, the Judicial Committee observe as 
follows* :—“ Their Lordships are of opinion that although a suit of this nature 
may be brought by a contingent reversionary heir, yet that, as a general rule, 
it must be brought by the presumptive reversionary heir,—that is to say, by the 
person who would succeed if the widow were to die at that moment. They are 
also of opinion that such a suit may be brought by a more distant reversioner, 
if those nearer in succession are in collusion with the widow, or have precluded 
themselves from interfering. They consider that the rule laid down in Bhikaji 
Ahaji v. Jagannath Vithal is correct. It cannot be the law that any one who 
may have a possibility of succeeding on the death of the widow can maintain 
a suit of the present natare, for, if so, the right to sue would belong to every 
one in the line of succession, however remote. The right to sue must, in their 
Lordships opinion, be limited. If the nearest reversionary heir refuses, without 
sufficient cause, to institute proceedings, or if he has precluded himself by his 
own act or conduct from suing, or has colluded with the widow, or concurred 
in the act alleged to be wrongful, the next presumable reversioner would be 
entitled to sue; see Kooer Golab Sing v. Rao Kurun Sing. In such a case, upon 
a plaint stating the circumstances under which the more distant reversionary 
heir claims to sue, the Court must exercise a judicial discretion in determining 
whether the remote reversioner is entitled to sue, and would probably require 
the nearer reversioner to be made a party to the suit.” 

The general rule mentioned above is also laid down by the Legislature 
while dealing with the subject of Declaratory Decrees jn the Specific Relief 
Act.7 . 
But it should be borne in mind that it is discretionary with the Court to 
grant a declaratory decree or not in a particular case. On this point the Jadi- 
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cial Committee observe as follows,—“ It is not a matter of absolute right to 
obtain a declaratory decree. It is discretionary with the Court to grant it or 
not, and in every case the Court must exercise a sound judgment as to whether 
it is reasonable or not, under the circumstances of the case, to grant the relief 
prayed for. There is so much more danger than here of harrasing and vexatious 
litigation that the Courts in India ought to be most careful that mere declara- 
tory suits be not converted into a new and mischievous source of litigation.”! 
Accordingly in a case? in which a Talukdar died leaving a widow, and also a 
son who having succeeded as Talukdar, died childlags; and this son’s widow 
being in possession of his estate sued for a declaration that an adoption made 
by her mother-in-law was void and ineffectual, up$n the ground that at some 
time or other after her death the person so adopted might claim to obtain the 
estate, unless his adoption should now be negatived,—the Privy Council re- 
fused to make the declaration, holding that the question whether he was validly 
adopted or not would be decided if the person alleged to have been adopted 
should bring a suit afterwards. 

Suit for declaring the falsity of permission, and for an injunction re- 
straining adoption.—But, although a reversioner is thus permitted to have a 
decree declaring the invalidity of an adoption, it has heen held by the Calcutta 
High Court in one case? that under Act VIII of 1859, Section 15, a suit would 
not lie at the instance of the reversionary heir for a declaration that the permis- 
sion set up by the widow of a deceased Hindu is false, and to have the same 
cancelled, and for an injunction restraining the widow from adopting a son. 
The Court in coming to this conclusion relied upon a judgment of the late 
Supreme Court in two cross suits,‘ in one of which a Hindu widow asked for 
a declaration that she was entitled to adopt a son by a verbal authority received 
from her husband before his death, and in the other the reversionary heirs asked 
for an injunction to restrain the widow to adopt a son,—whereby both the pray- 
ers were rejected as the Court did not think it right, under the circumstances 
of the case, to exercise their discretionary power. The High Court also relied 
upon the decision of the Privy Council in a case, holding that a suit brought 
by a Hindu widow against the father of a child, for setting aside two deeds, one 
of which called dan-patra or deed of gift was executed by the defendant in favour 


2 Sreenarain Mitter v. Kishen Soondery Dassee, 11 B. L. R., 171; L. B., I. A. Sup. Vol., 

149; 19 W. R., 133. f 
* 2 Pirthi Pal Kunwar v. Guman Kunwar, 1. L. R., 17 Calo., 933. 

® Run Bahadur Sing v. Musst. Lucho Coowar, 4C. L. R., 270. 

* Sreemutiy Rajcoomaree Dassee v. Nobocoomar Mullick; and Nobocoomar Mullick v. Sree- 
mutty Rajcoomaree Dassee, 1 Boulnois, 137. 

5 Sreenarain Mitter v. Kishen Soondery Dassee, 11 B. L. R., 171; L. B., I. A., Sup. Vol., 
149; 19 W. R., 133. í 

GGG 


434 EFFECTS OF INVALID ADOPTION AND LITIGATION RELATING TO ADOPTION. 


of the plaintiff, and the other called grahan-patra or deed of adoption by the 
latter in favour of the former, upon the allegation that they were mere agree- 
ments to give and take the child in adoption but no adoption had taken place,— 
was not maintainable on the ground that the child who could be, but was not, 
properly made a party to the suit; and the reasons for the decision are ex- 
plained in the following passage :—“ The child is no party to the present suit, 
and any declaration made in it with regard to the validity or invalidity of the 
deeds, will not be binding upon him if a suit be hereafter brought on his behalf 
against the present plaintidf respecting the estate of her deceased husband ; nor 
would it be binding in any suit between the child and the reversionary heirs of 
the deceased husband after thé death of the plaintiff; or between the child and 
any other child who, upon the faith of a declaratory decree in this suit, may 
hereafter be given in adoption or adopted by the widow, or between the child 
and his natural brothers, or any other person who may hereafter claim to ex- 
clude him from the heritage of his natural father’s property upon the ground 
that he has been adopted into another family. It appears to their Lordships 
that, under these circumstances, it would not be exercising a sound discretion 
even if it could be done, to order the deeds to be cancelled or to set them aside, 
or to declare them void.e The defendant takes no interest under the deed of 
adoption; a declaration binding upon him only, and not upon the child, would 
be worse than useless, for it would not protect the plaintiff, or any child whom 
she may adopt, from any claims on behalf of the defendant’s son to the estates; 
and it might induce some other person to give his son to the plaintiff in adop- 
tion and also induce the plaintiff to adopt another child when the declaration in 
the decree could not be of any possible use to them.” 

There was an unreported decision! of a Division Bench of the same Court 
the other way, but no importance was attached to it as the above decision of the 
Privy Council was not considered in it. But the Court made the following 
observation? with respect to the change in the law relating to declaratory 
decrees :—“ The 15th section of the Code of 1859 is no longer in force, and has 
been replaced with material variation by section 42 of ghe Specific Relief Act; 
thus the question, if it should again arise, will have to be considered with refer- 
ence to the words of the new Act.” 

In a recent unreported case® a Division Bench of the same Court (Justices 
Norris and Beverley) have held that a suit of this description may be enter- 
tained under Section 39, and Section 42 of the Specific Relief Act, and a do-te- 
ration granted, if having regard to the circumstances of the case, the Cour 
the exercise of its discretion think that the declaration should be made. 

1 M. S. Reg, Ap. 58 of 1877. 3 4C. L. R., 278. 
° A. O. D. No. 4 of 1887, Mussummat Rajputy Koeri v. Mussummat Nripabati. 
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Interim injunction.—But although a suit for an injunction on the widow 
to restrain adoption may be entertained, the Court will refuse an interim injunc- 
tion, considering the religious importance of an adoption which cannot be made 
by any other than the widow and which would be absolutely prevented if the 
widow should die.! 

Limitation for suits relating to invalid adoption.—The validity of an 
adoption may be called into question either in a suit relating to property or in a 
suit for a declaration that an adoption is invalid. We have already seen that a 
suit for having an adoption declared invalid may, as @ general rule, be brought 
only by the presumptive reversioner whose contingent right to property 
is affected thereby. The question of the falidity or otherwise of an 
adoption is considered as ancillary to right of property, and the law of limita- 
tion is construed as if an adoption were merely an appointment of an heir or an 
alienation of property. But it should be observed that the kinsmen of the 
adoptive and the natural parents of the child adopted are, according to the 
Datiaka-Mimans4, presumed to be assenting parties to the adoption; for, Nanda 
Pandita draws that presumption from the provision made in the ritual of adop- 
tion for the convention of the kindred, and maintains that the father of the 
natural mother is a party to the gift of the boy in adeption.* Every adoption 
again, according to Hindu law creates a change in the status of the child by 
severing his connection with the natural relations and by establishing his filial 
relation to the adopter, though it may be imperfect on account of some defects 
which are of no importance whatever in a social or moral or religious or rational 
point of view. An adoption does further create a religious communion of the 
child with the kindred of the adoptive parents, and it establishes their mutual 
right of inheritance from each other, so that the relations of the adoptive parents 
cannot look upon it as an indifferent act, of which they need not take notice 
until it actually affects any mght to property. It appears therefore, equitable 
and just that, if an adoption be really defective, a short period of limitation 
should be provided for suits to have the adoption declared invalid or void, seeing 
that by lapse of time the child who is perfectly innocent, may be deprived of 
all his rights in his natural family, and cannot be restored to his original posi- 
tion which he loses by reason of the adoption presumably made with the assent 
of all the kinsmen of the natural and the adoptive parents. But the rules of 
limitation do not rest on the discretion of the Courts, and are based upon ex- 
press enactments of the Legislature; let us therefore proceed to examine the 
provisions of the statutes of limitation, bearing on suits relating to adoption. 

When adoption is made by a widow.—Under Act XIV of 1859, there 

* Assur Purshotam v. Ratandai, I. L. R., 18 Bom., 56. 
2 Dat. Mim. vi, 51. 
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was at first a conflict of authority on the question whether in a suit by a rever- 
sioner to set aside an adoption made by a widow and to recover possession in 
right of inheritance, the cause of action arose from the time when the adopted 
son was put in possession as such, or from the death of the widow; and it was 
settled by a Full Bench! who held that the cause of action did not arise till the 
death of the widow. This decision was approved by the Judicial Committee in 
another cases in which it was held that time would only begin to run from the 
date of the widow’s death. 

The Limitation Act dX of 1871, contained a distinct rule on this point, 
according to which twelve years was the period of limitation for a suit to 
establish or set aside an adoption, and the time began to run from the date of 
the adoption, or at the option of the plaintiff, from the date of the adoptive 
father’s death. It was also provided in this Act that for a suit by a Hindu 
entitled to the possession of immoveable property on the death of a Hindu 
widow, for possession of the same, the period of limitation was twelve years, 
and the time began to run from the widow’s death.* At first it was thought 
that no change in the law was made by this Act, and the Judicial Committee 
expressed an opinion that the above provision relating to adoption, though it 
might bar a suit brought only for the purpose of setting aside an adoption, 
does not interfere with the right which, but for it, a plaintiff had of bringing a 
suit to recover possession of real property within twelve years from the tame 
when the right accrued : and it was held on the authority of this opinion that 
a suit to set aside an adoption which was alleged to have taken place twenty 
years before, was not barred as it was brought within twelve years of the 
widow’s death. But in a later case7—in which a reversionary heir brought a 
suit to recover possession of immoveable property by setting aside two adoptions 
made by widows; eighteen years after the latest of them, but within six years 
after the death of the surviving widow,—the Judicial Committee held that the 
suit was barred by limitation. Their Lordships point out that “the expression 
‘suit to set aside an adoption’ is not quite precise as applied to any suit: an 
adoption may be established, but can hardly be set asige, though an alleged or 
pretcnded adoption may be declared to be no adoption at all.” Then, referring 
to several cases in which that expression is used, their Lordships go on to 
explain the law in the following passages :— 


2 Sree Nath Gungooly v. Mohesh Chandra Roy, 12 W. R., F. B., 14: 4 B. L. R. F. B., 3. 

2 Rajendro Nath Holdar v. Jogendro Nath Banerjee, 13 Moore’s I. A., 67; 7 B. L. R, 5; 
15 W. R. P.C., 41. 

® Second Schedule, Article 129. 

* Idem. Article 142. : 

5 Raj Bahadoor Sing v. Achumbit Lal, 6 O. L. R., 12; L. B., 61. A., 110. 

© Purna Narain Adhikar v. Hemokant Adhikar, 6 C. L. R., 146. 

1 Jagadamba Chaodhrani v. Dakhina Mohun Roy Chaodhri, I. L. R., 13 Calc, 308. 
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“It thus appears that the expression ‘set aside an adoption’ is and has 
been for many years applied in the ordinary language of Indian lawyers to pro- 
ceedings which bring the validity of an alleged adoption under question, and 
applied quite indiscriminately to suits for possession of land and to suits of a 
declaratory nature. It is worth observing that in the Limitation Act of 1877, 
which superseded the Act now under discussion, the language is changed. Art. 
128 of Act XV of 1877, which corresponds to Art. 129 of 1871, so far as regards 
setting aside adoptions, speaks of a suit ‘to obtain a declaration that an alleged 
adoption is invalid or never in fact took place,’ and dssigns a different starting 
point to the time that is to run against it. Whether the alteration of language 
denotes a change of policy, or how much change of law it affects, are questions 
not now before their Lordships. Nor do they think that any guidance in the 
construction of the earlier Act is to be gained from the later one, except that we 
may fairly infer that the Legislature considered the expression ‘suit to set aside 
an adoption’ to be one of a loose kind, and that more precision was desirable. 

“If then the expression is not such as to denote solely, or even to denote 
accurately, a suit confined to a declaration that an alleged adoption is invalid in 
law or never took place in fact, is there anything in the scope or structure of 
the Act to prevent us from giving to it the ordinary see in which it is used, 
though it may be loosely, by professional men? The plaintiff's counsel were 
asked, but were not able, to suggest any principle on which suits involving the 
issue of adoption or no adoption must, if of a merely declaratory nature, be 
brought within 12 years from the adoption, while yet the very same issue is left 
open for 12 years after the death of the adopting widow, it may be 60 years 
more, if only it is mixed up with a suit for the possession of the same property. 
It seems to their Lordships that the more rational and probable principle to 
ascribe to an Act whose language admits of it, is the principle of allowing only 
a moderate time within which such delicate and intricate questions as those in- 
© volved in adoption shall be brought into dispute, so that it shall strike alike at 
all suits in which the plaintiff cannot possibly succeed without displacing an 
apparent adoption by vigtue of which the defendant is in possession.” ` 

This decision is undoubtedly based upon the loose expression used in Article 
129, but at the same time their Lordships also assign in support of it, some 
reasons that may furnish an argument for contending that the law on the point 
remains unchanged by the present statute, although there is an alteration of the 
language.! The present Act provides that the period of limitation is six 
years for a suit “to obtain a declaration that an alleged adoption is invalid, or 
never in fact took place,” and that the time is to begin to run from the date 
“ when the alleged adoption becomes known to the plaintiff."* The starting-point 


t Mayne’s Hindu Law, § 150. 2 Act XV of 1877, 2nd Schedule, Article, 118. 
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assigned to the time may also lend some support to the above contention: for, 
if the intention of the Legislature had been that the Article applied only to an 
optional suit by the reversionary heir for a mere declaration during the lifetime 
of the adopting widow, the:date of adoption would have been laid down as the 
starting point, just as the date of alienation is the starting point in the case of 
a similar suit relating to an unauthorized alienation made by the widow! It 
may likewise be argued that Article 119 also supports the above view ; for, it 
says, “To obtain a declaration that an adoption is valid, the period of limite 
tion is six years and begi to run from the time when the rights of the adopted 
son as such are interfered wit ”; and the language describing the suit is similar 
to that in the preceding Article; but this Article does not seem to contemplate 
a merely declaratory suit, since the description of the starting point shews thst 
the plaintiff’s rights have been interfered with, who must therefore ask for 
further relief than a mere declaration. 

But the present Statute of Limitation has been construed by the India 


Courts so as to place the law on the same footing in which it had stood under | 


Act XIV of 1859 and before Act IX of 1871 came into operation. It has been 


held that Article 118 of Act XV of 1877 applies only to declaratory suits 3 and 


a reversioner who negleèts to bring such a suit during the lifetime of the widow 
is not thereby debarred from suing for possession of the estate when he becomes 


entitled to the same on the death of the widow. He is held to be competent to | 


bring a suit for recovery of possession notwithstanding the adoption, within 
twelve years from the date of the widow’s death under Article 141.5 

The Calcutta High Court also have taken the same view of the present law, 
but have expressed an opinion that if the adoption had taken place more than 
twelve years before the present Act came into operation, the adoption would be- 
come perfect by efflux of time under the Act of 1871.4 

When adoption was made by the father.— When, however, the adoptioa 
was made by the father, and on his death, the adopted son took possession of 
the adopter’s estate adversely to his widow, and the reversioner brought a suit 
for possession within twelve years after the widow’s deagh, but more than twelve 
years after the adopter’s death, it has been held that adverse possession which 
barred the widow barred also the reversioner, and that the case was not governed 
by Artiele 141 of the present Act. 


2 Second Schedule Article 125. 

2 Ganga Sahat v. Lekhraj Singh, I. L. R., 9 All., 253 (268); Padajs Ráv v. wad, 
1. L. R. 18, Bom,, 160 (165). 

® Basdeo v. Gopal, I. L. B., 8 All, 644. 

* Lala Parbhu Lal v. Mylne, I. L. B., 14 Calc , 401 (417). See Act XV of 1877 Se nô, 
para.,'2. 

$ Ghandharap Singh v. Lachman Singh, I. L. R., 10 All, 485. 
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Starting point.—In Article 129, Act IX of 1871 the starting point was 
either “the date of adoption or the date of the death of the adoptive father,” 
and the expression “adoptive father” was held not to include the adoptive 
mother, and therefore in an adoption by a widow the time began to ran from 
the date of adoption.‘ In Article 118 of the present law the time begins to 
ran from the day when the adoption becomes known to the plaintiff. But the 
word “ plaintiff” hab been defined in the interpretation clause? to include also any 
person from, or through whom a plaintiff derives his right to sue; and the right 
to sue for a declaration that an adoption is invalid, depending as it does upon 
the reversionary right to the adoptive father’s estate, may be derived from or 
through another person, the date of whose knowlédge, therefore, would be the 
starting point. 

Estoppel.—Considering the hardship upon the adopted son if his adoption 
be declared invalid where a length of time has elapsed since it was made, our 
Courts have applied the doctrine of estoppel to several cases of invalid adoption. 

In a case’ in which the adoptive father had presented a petition in the 
Revenue Court, admitting that he had adopted the defendant, by performing the 
requisite ceremonies, and thirteen years after had filed a compromise in a litiga- 
tion between himself and the defendant, in which he said hg will consider the latter 
as his adopted son, but subsequently sued for a declaration that the defendant 
was not his adopted son upon the grounds that he had not been adopted in the 
manner and according to the ceremonies required by Hindu law, and that he 
was not a fit and proper person to perform the religious rites for the spiritual 
benefit of the souls of himself and his ancestors,—it was held that the adoption 
could not be declared invalid or set aside. The reasons for the decision are con- 
tained in the following passage :—“ The plaintiff having himself affirmed the 
adoption as having been fully and formally made after the performance of all 
the ceremonies required by Hindu law, cannot now disaffirm it and sue for a 
declaration that it is invalid. Indeed, when the adoption has once been abso- 
lutely made and acted for years, it cannot be cancelled. It is certain that an 
adopted child cannot renounce the family of his adoptive father. He is entirely 
separated from his own family when his natural father disposes of him. The 
adoptive father, in accepting an adopted son, is bound by his act, which secures 
to the adopted son all the rights of a son born to the family.” 

In another case* the widow who had adopted a son was held estopped from 
asserting that the adoption was invalid. The Court observed :—“ She it was 
who took the plaintiff in adoption, and brought him up and married him as the 


2 Siddhessur Dutt v. Sham Chand Nundun, 23 W. B., 285. 

2 Act XV of 1877, Section 8. 

® Sukhbasi Lal v. Guman Singh, I. L. R., 2 All, 366. 

* Rávji Vinayakráv v. Lakshmibai, I. L. R., 11 Bom., 381 (396.) 
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adopted son of her husband, and put herself forward as his mother in Courts of 
law. How can she now, when he may have lost all right in his natural family, 
assert that she has not adopted him validly ?” 

In another case! in which a sister’s son had been adopted by a Brahmana, 
and there had: been a long course of acquiescence of all the members of the 
family, the plaintiff: included, in the validity of tye sonship asserted, and the 
adopted son had through the influence of that course of répresentation, aban- 
doned his rights to the property in his natural family, the Court were of opinian 
“that although the adoption was invalid and inadequate of itself to create 
communion, that communion has been created by the course of conduct of the 
plaintiff and his family, cdéupled with the defendant’s changed situation which 
has resultod.” 

In a similar case* the Judicial Committee observed as follows :—“ If the 
genuineness of the depositions is established, of which their Lordships enter- 
tain no doubt, they are decisive of the case. In them the appellant’s father 
three times deliberately styles the respondent an adopted son. Now, if there 
were no adoption at all, or if the actual adoption were for any reason legally 
invalid, the respondent would of course not be entitled to that designation. 
They amount, therefore to a complete admission of the whole title of the respon- 
dent, both in fact and in law, and show that the objections which have been 
arged to his claim, in the opinion of the appellant’s father, who probably was 
well acquainted with all the circumstances, and may be assumed to have known 
the Hindoo law and customs, had no foundation.” 

So where the defendant had actively participated in the adoption of the 
plaintiff by the defendant’s brother, and had by many acts signified to the plain- 
tiff and his adoptive father his complete acquiescence in the adoption, and had 
thereby encouraged the plaintiff, who was an adult, to assent to the adoption. 
and allowed the adopting father to die, in the belief that the adoption was valid, 
and had finally concurred in the performance by the plaintiff, of the funeral 
ceremonies of his adoptive father,—it was held that the defendant was estopped 
from disputing the validity of the plaintiff's adoption.* 

But in the case of Gopee Lall v. Mussamut Chundrabolee Buhoojee* in which it 
was contended that the defendants who had in former suits and in various ways 
by letters and by their conduct, represented that a person who had in fact been 
adopted, was the adopted son of the adopter, were estopped from setting up the 
true facts of the case, or even asserting the law in their favour, the Jndi=4) 


1 Gépdldyyan v. Raghupatidyyan, 7 Mad. H. C. R., 260. 

2 Ramalinga Pillai v. Sadasiva Pillai, 9 Moore’s I. A., 506. 

3 Sadárhiv Moreshvar Ghate v. Hari Moreshvar Ghdte, 11 Bom. H. C R., 190; © 
Chintu v. Dhondu, Idem note. 

1 19 W. R., 12. 
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Committee overruled the contention by the following observations :—“ But it 
appears to their Lordships that there is no estoppel in the case. There has been 
ho misrepresentation on the part of’ Luchmunjee or the defendant on any matter 
of fact. They are alleged to have represented that Luchmunjee was adopted. 
The plaintiff’s case is that Luchmunjee was in fact adopted. So far as the fact 
is concerned, there is no nffsrepresentation. It comes to rio more than this that 
they have arrived at a conclusion that the adoption wHiclr is admitted in fact 
was valid in law, a conclusion which in their Lordships’ judgment is erroneous ; 
but that creates no „estoppel whatever between the parties.” It should be ob- 
served that this decision has to a great extent, modified the effect’ of the ruling 
above referred to. | i 

Accordingly it has been held by a Full Bench of the Madras High Court? 
that the rule of estoppel by conduct does not apply where an adoption is made 
by a person in full belief that the adoption is valid in law, and thereby, and by 
the subsequent conduct of the adopter, the person adopted is induced to abstain 
from claiming a share in the inheritance of his natural family,—so as to prevent 
a person claiming through the adopter from impugning the validity of the 
adoption. The Court observed :—“ On this issue the respondent's case can be 
put on no higher footing than this,—that, while no doubts were entertained by 
Sankaran (the adoptive father) as to the validity of such an adoption, he mado 
the adoption and laid a foundation for the respondent’s belief that the adoption 
was valid, and that his subsequent conduct contributed to the persistence of the 
respondent in that belief, and that in consequence of that belief the respondent 
abstained from claiming a share in the inheritance of his natural family. His 
conduct created no false impression ab to any question of fact; the only error, 
if error it be, which it may have contributed to instil in the respondent’s mind, 
was error on the question of law as to the validity of the adoption. The re- 
spondent was not induced to believe a thing to be true which was not true, but 
both he and Sankaran drew an indirect: inference of law from facts admittedly ` 
true—Bank of Hindustan v. Alison, Morgan v. Couchman. To such a case we 
hold the rule will not apply.” 

Presumption of probability of adoption by a sonless person.—The 
importance of adoption by persons destitute of male issue, for religious purposes 
has been so much exaggerated in the two leading treatises on the subject, that 
regard being had to the same it was considered by the Privy Council in some 
early cases,* that there was strong probability in favour of an adoption by son- 


1 Vishnu v. Krishnan, I. L. R., 7 Mad., 3. 
? L. R., 6 C. P., 54. 


* 14 0. B., 100. 
* Huradhun Mookerjia v. Muthuranath Mookerjia, 4 Moore’s I. A., 414 Soondur Koomaree 


Debbeea v. Gudadhur Pershad Tewaree, 7 Moore's I. A., 54. 
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less Hindus. But the undisputable fact that the majority of the Hindus do not 
appear to attach great importance to the existence of a son, as a means of salva- 
tion, as many persons are found not to adopt sons though childless,—is opposed 
to any presumption of that kind. Accordingly in a later case! the Judicial Com- 
mittee observe as follows:—‘‘ Much has been said of the old presumption 
which arises from the religious duty which is upd& every childless Hinda to 
adopt a son. Their Lordships do not deny the force of that presumption, bat 
they cannot shut their eyes to the fact that childless Hindus die daily without 


having fulfilled this oblig&tion, or made provision for its fulfilment after ther 


death.” 

Onus, evidence, lapse of time, recognition and presumptions.— 
When the validity of an adoption is impugned, the questions of fact, that may 
arise for the consideration of the Courts, relate to the existence of authority in 
the case of an adoption by a widow, the actual gift and acceptance, the perform- 


ance of religious ceremonies, and the existence of invalidating circumstances | 


Where the dispute arises after a length of time has elapsed from the factum od 
adoption which has been acquiesced in, and recognized by the parties interested 
in opposing it, then, although the lapse of time may not raise the bar of limi 
tation, nor the acquiesc8nce and recognition amount to an estoppel, yet they are 
important factors for the consideration of the Court while dealing with the 
evidence. Lapse of time or the acquiescence of parties interested in opposng 
an adoption may not be taken to be primé facie evidence of its validity,? but 
taken with other evidence and circumstances of the case, may induce the Court 
to raise presumptions and dispense with strict proof of particular facts. Thus 
in adoptions made by widows, although the authority as a general rale mut 
strictly be proved,’ yet from the fact that a de facto adoption has been acquiesced 
in for a long period, and from other circumstances the Court may presume the 
existence of the requisite authority. When, however, the Court is satisfied 
that permission to adopt exists, it will exact slight proof of the performance o 
ceremonies, but it cannot make a converse inference.’ So when it was proved 
that an adoption had been continuously recognized for asseries of years, and the 


party adopted had been in possession of the property in dispute, it was held — 


that the Court might well dispense with formal proofjof the performance of 


3 Nilmadhub Dhss v. Bishumbhur Dass, 12,W. R., P. C., 29. 

è Mohindra Lall Mookerjee v. Rookiney,Dabee, Coryton, 42. 

® Chowdhry Padam Singh v. Koer Udaya Singh, 12 W. R., P. O., 1; 2 B. L. R., P.C W; 
12 Moore’s I. A., 350. 

* Anandrav Sivaji v. Ganesh Eshvant Bokil, 7 Bom. H.C. R., Ap., 38; Tincowrie un teri 
v. Denonath Banerjee, W. B., Gap.. No., 155; Greesh Chunder Lahooree v. Ramlall Si m! 
W. R., 145 ; Mohindrolall Mookerjee v. Rookiney Dabee, Coryton, 42. 

$ Radhamadhub Gossain v. Radhabullub Goseain, 1 Hay, 811; 2 Indian Iurist, O. 
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the ceremonies unless the contrary were — proved by the party opposing 
the adoption.! 

In a suit for possession of the estate left by a deceased person, the favoured 
title of his heir cannot be defeated and the course of inheritance changed on 
the ground of an adoption unless the fact of adoption be proved by evidence 
free from all suspicion of f€aud,* and the onus is clearly on the party setting 
up that title against the heir to prove the adoption both as regards the power 
of the adopter and the fact of adoption. But the burden of proving particular 
facts in connection with the adoption may depend upom the proof or admission 
of other facts, and circumstances in each case. We have already seen that un- 
disputed possession for a long time by a person who was in fact adopted and 
recognised and treated as an adopted son by all the members of the family will 
give rise to presumptions of fact in his favour. In a case* of this description 
the Judicial Committee observed as follows :—“ The case seems to their Lordships 
to be analogous to one in which the legitimacy of a person in possession is ques- 
tioned, a very considerable time after his possession has been acquired, by a 
party who has a strict legal right to question his legitimacy. In such a case the 
defendant, in order to defend his status, should be allowed to invoke against the 
claimant every presumption which reasonably arises fgom the long recognition 
of his legitimacy by members of the family or other persons. The case of a 
Hindu claiming by adoption is perhaps as strong as any case of the kind that 
can be put; because when, under a document which is supposed and admitted 
by the whole family to be genuine, he is adopted, he loses the rights—he may 
lose them altogether—which he would have in his own family; and it would 
be most unjust after along lapse of time to deprive him of the status which he 
has acquired in the family into which he has been introduced, except upon the 
strongest proof of the alleged defect in his title.” 

It would seem that when the requisite authority and the factum of adoption 
with the necessary formalities are proved or admitted, the burden of prov- 
ing the existence of any invalidating circumstance such as the adoptee 
being the only son of,his natural father, will lie on the party opposing the 
adoption. 

But in a suit to have it only declared that an adoption is invalid or a false 

1 Sabo Bewa v. Nuboghun Maiti, 11 W. R., 380; 2B. L. R., Ap., 51: Chowdhry Heerasu- 
toolah v. Brojo Soondur Roy 18 W: R., 77. 

2 Sutroogun Sutputty v. Sabitra Dye, 5 W. R., P. C., 109. 

® Kripa Moyse Debia v. Goluck Chunder Roy, 4 W. R., 78; Tarinee Churn Chowdhry v. 
Sharoda Soonduree Dassee, 11 W. B., 468. 

* Rajendro Nath Holdar v. Jogendro Nath Banerjee, 15 W. R., P. C., 41; 7 B. L, R., 216; 


14 Moore’s I. A., 67. 
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and fraudulent adoption, it has been held that the onus — on the plaintiff to 
` prove that it is so.! 

So also in a case? for a certificate under Act XXVII of 1860, it was held 
that an adoption de facto must be supposed to be a valid adoption until it is 
set aside, and a party so adopted is entitled to object to other parties receiving 
a certificate. But it should be observed that in a proceeding under the Act the 
right to a certificate is summarily enquired into, and a regular suit would lie 
for establishing title to the estate. 

Res judicata.—Formerly it was held that the disdision’ in a bond fide litige- 
tion in which the status of a person as an adopted son had been in issne and 
disposed of in his favour, was good primd. facie evidence of the adoption, in a 
subsequent suit even against persons who were no parties to the former litiga- 
tion.8 And in another case the Court went further, and held that unless fraud 
and collusion could be made out by clear and conclusive evidence, a decision of 
a competent Court on adoption should operate as a judgment in rem.* Bat thee 
decisions have been overruled by a Full Bench® who, concurring, with the 
view expressed by the Madras High Court in a case® where a decree upons 
question of division of joint family property was relied upon as a judgment i 
rem, held “that a decifion by a competent Court that a Hindu family was joint 
and undivided, or upon a question of legitimacy, adoption, partibility of property, 
rule of descent in a particular family, or upon any other question of the same 
nature in a suit inter partes, or, more properly speaking, in an action in pers 


nam, is not a judgment in rem or binding upon strangers, or, in other words, | 


upon persons who were neither parties to the suit nor privies. I would go fur- 
ther and say, that a decree in such a case is not, and ought not to be, admissible 
at all as evidence against strangers.” 

The same opinion has been expressed by the Privy Council in several cases 
relating to adoption.’ 


1 Brojo Krishoree Dassee v. Sreenath Bose, 9 W. R., 468; Gooroo Prosunno Singh v. Nu 
Madhub Singh, 21 W. R., 84. 

2 Nunkoo Singh v. Purm Dhun Singh, 12 W. B., 356. ia 

8 Seetaram v. Juggobundhoo Bose, 2 W. R., 168; Kistomonee v. Collector of Moorshedabad, 
Bengal S. D. A. D., of 1859, 550. 

* Raşkristo Roy v. Kishoree Mohun Mojoomdar, 8 W. R., 14. 

§ Kanhya Lall v. Radha Churn, 7 W. R., 338. 

6 Yarakalamma v. Anakala, 2 Mad. H. O., 276. 

7 Mussumauth Anundmoyee Chowdhoorayan v. Sheeb Chunder Roy, 9 Moore’s I. 4- S7: 
Jumoona Dassya v. Bamasoondari Dassya, I. L. R., 1 Calc , 289; 25 W. R., 235. 
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LECTURE XII. 


KRITRIMA SON, ADOPTION BY NON-HINDUS, AND SPECIAL 
FORMS OF ADOPTION. 


Kritrima son according to the Smritis and Commentaries—Dattaka and Kritrima son in 
Mithila—Kritrima and Kurta-putra—Capacity to adopt in Kritrima form—Capacity to give 
one’s self in Kritrima adoption—Ceremonies for Kritrimasadoption—No restrictions as to 
capacity of being adopted, except caste—Effects of adoption in Kritrima form—Adoption 
amongst Jainas—Adoption by Jaina widows without authority—No restriction as to 
adoptee’s qualifications— Ceremonies in Jaina adoption—Adoption amongst Mahomedans — 
Adoption amongst Sikhs— Adoption amongst Parsis—Adoption of son-in-law, Ghar-Jdmdt 
and Illatom son-in-law—Adoption of daughters amongst Naikins or dancing girls and 
prostitutes. 


Kritrima son according to the Smritis and commentaries.—The 
Kritrima son holds precisely the same position as the Dattaka son according to 
the Codes of Hindu law as well as to the commentaries on the same. In the 
Smritis the twelve descriptions of sons are, as we have already seen, divided 
into two groups, each consisting of six sons; the first group are declared heirs 
to kinsmen, but the second six are not so; and all the descriptions of sons be- 
come members of their legal father’s gotra or family, and entitled to inherit 
from him. The two sets of six into which the twelve sons are divided by the 
lawgivers do not consist of the same descriptions of sons: some of those that 
are included by some sages under the first group are classed by others in the 
second. All the sages, however, agree in this, that they assign the same posi- 
tion to the Kritrima as they do to the Dattaka son, that is to say, if the Dattaka 
is included by any lawgiver in the first group, he places the Kritrima also in 
the same; but if the Dattaka is in any Code comprised in the second group, you 
will all also find the Kritrima comprehended in the same.! 

The commentaries also that are regarded as most authoritative in other 
matters, do not draw affy distinction between the Dattaka and the Kritrima son ; 
but on the contrary, we find them extending to the Kritrima son all the rules 
propounded by them in respect of the Dattaka son. 

Thus, the Mitéksharé declares,—‘ The same (ceremonial of adopfion as in 
the Dattaka adoption) should be extended to the case of sons bought, self-given, 
and made, (as well as that of a son deserted,) for parity of reasoning requires 
it.“ And similarly the Viramitrodaya® says,—‘ The reason being equal, the 
prohibition in respect of an only son and the eldest son, applies to the case of 
the son bought, thé son self-given, and the son made or Kritrima.”* 


2 See Lecture II, Supra p. 59 et. seq. 2 Mitaksharé, 1, 11, 16. ® Page 177. 
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So, the Dattaka-Mim4nsé discusses! the question whether the ritual of adop- 
tion, prescribed for an adoption in the Dattaka form is to be observed in the 
Kritrima and other forms of adoption, and comes to this conclusion,?—* There- 
fore, the filial relation of these five sons proceeds from adoption only, with obser- 
vance of the form of either Vasishtha or Saunaka; not otherwise.” So also, 
Nanda Pandita is of opinion that the limitation of the age for adoption applies 
to the Kritrima son. It should be noticed that the doctrine that a son adopted 
after the performance upon the boy, of the ceremony of tonsure in the natural 
family becomes a son of two fathers,—applies to the Kritrjma also.* It should 
further be observed that when Nanda Pandita maintains that the ritual of adop- 
tion applies to the five descriptions of sons, it necessarily follows that the rule 
of prohibited degrees for adoption, which is a part of the ritual, also applies to 
them. 

Likewise, the Mitákshará maintains that the Kritrima as well as the 
Dattaka son is entitled to inherit not only from the adoptive father but also 
from his sapindas and samdénodakas.6 In fact both of them do, according to 
this treatise, hold the same position in the adopter’s family.5 

It should farther be specially noticed that the Mitékshar4 holds that the 
Kritrima like the Dattaka son becomes completely severed from his natural 
family so as to lose his right of inheritance in the same. For, it says,°—“ It 
must be so expounded ; for the mention of a given son in the following passage 
(of Manu) is intended for any adopted or succedanous son:—‘A given son 
must never claim the family and estate of his natural father. The funeral obla- 
tion follows the family and estate: but, of him who has given away his son, the 
obsequies fail.’ ”7 | 

The Vivada-Ratnakara’ and the Vivada-Chintamani,® that are respected, as 
regards inheritance, to be of special authority in the district of Mithila where 
the Kritrima form of adoption prevails, also, do not draw any distinction 
between the Dattaka and the Kritrima son with respect to their status. 

But, notwithstanding, the modern law of adoption in the Kritrima form is 
quite different from that in the Dattaka form, and appears to be based upon 
very recent works which have come to be regarded as authoritative on the sub- 

ject; and, according to them, the modern adoption in the Kritrima form appears 
to be altogether inconsistent with what it is represented to be by the Codes 
and the earlier commentaries. 


2 Section V, 41 ef seq. 4 Dat.-Mim. 4, 32. 

2 ® Section V, 50. 6 Mitékshard, 1, 11, 30-31 and 33. 
® Dat.-Mim. 4, 25 and 39. ' © Mitaksharé, 1, 11, 32. 
7 Manu IX, 142. ° 


° See Bengal Asiatic Society’s Sanskrit Edition, pages 541 et seq. 
° Pages 278-288. 
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Dattaka and Kritrima son in Mithila—In a note appended to that 
Section! of Colebrooke’s Digest, which deals with Kritrima sons, it is said,— 
“ Sons are thus adopted in Mithila; the practice of adopting sons given by their 
parents was there abolished by Sridatta and Pratihasta, although the latter 
had been himself adopted in that manner. Their motive was, lest, a child 
already registered in one family, being again registered in another, a confusion 
of families and names should thence ensue. A son adopted, in the form so 
briefly noticed in the present section, does not lose his claim to his own family, 
nor assume the surgame of his adoptive father: he fnerely performs obsequies, 
and takes the inheritance.” Mr. Sutherland, however, was informed that the 
practice was not abolished by Sridatta and Pratihasta, but that a general assem- 
bly of ‘Brahmanas was held, at which, those two celebrated Pandits presided, ` 
and it was agreed, that for future the practice of Dattaka adoption should be 
discontinued. And he is of opinion that an actual adoption made in the Dattaka 
form by a person of Mithila would not be illegal.* 

Nor is there any case deciding that an adoption in the Dattaka form is 
illegal in Mithila. The description, again, of the Kritrima son’s status, as 
given in the above note, is peculiar, and different from what it is according to the 
Smritis and commentaries, though it appears to be wh&t is recognized by our 
Courts of justice. 

Mr. W. Macnaghten explains the reason why the Kritrima form of adop- 
tion prevails in Mithila, thus? :—“ But according to the doctrine of Vachaspati, 
whose authority is recognized in Mithila, a woman cannot, even with the pre- 
viously obtained sanction of her husband, adopt a son after his death, in the 
Datiaka form; and to this prohibitory rule may be traced the origin of the 
practice of adopting in the Kritrima form, which is there prevalent. This form 
requires no ceremony to complete it, and is instantaneously perfected by the 
offer of the adopting, and the consent of the adopted, party. It is natural for 
every man to expect an heir, so long as he has life and health; and hence it is 
usual for persons, when attacked by illness, and not before, to give authority to 
their wives to adopt. But in Mithila, where this authority would be unavail- 
able, the adoption is performed by the husband himself; and recourse is natur- 
ally had to that form of adoption which is most easy of performance, and 
therefore less likely to be frustrated by the impending dissolution of the party 
desirous of adopting.” 

It should be observed, that the form of adoption, such as is prescribed by 
Vasishtha, Baudhayana and Saunaka, is, according to the two leading commen- 
taries on adoption, as well applicable to the Kritrima as to the Dattaka form 


2 Colebrooke’s Digest, Book V, Ch. IV, Sect. X; Vol. II, page 409 (Madras Edition.) 
9 See note XV appended to Sutherland’s Synopsis. 
° W. Macnaghten’s H. L., Vol. I, 95-100. 
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of adoption. And the above view entertained by the learned author is based 
upon the opinion of Rudradhara a modern writer of a religious work entitled 
Suddhi-Viveka. 

Kritrima and Kurta-putra.—The practice of adoption in the Kritrims 
form does not appear to be confined within the District of Mithila or Tirhoot, 
but seems to be prevalent also in the adjoining districts. The District of 
Tirhoot which is a corruption of the Sanskrit name Tirabhukt, is, as the 
name implies, bounded on three sides by three rivers, namely, by the Gandak 
on the west, the Kosi on the east, and the Ganges on the gputh; and rivers are 
not such barriers as to make the usages of the people on their opposite banks 
to be different: so it is not likely that the practice should be confined to the 
people of Mithila. 

I have already told you that in popular language the Sanskrit name of the 
Datiaka son is not used. Similarly the word Kritrima is, seldom if ever, used 
by the people of Mithila, in designating that description of son; the term which 
is in ordinary use is Kurta-putra. This word, however, does not seem to be a 
corruption of Kritrima-putra, but of the word Krita-putra (@4 YW) which means 
an adopted son as distinguished from a real legitimate son, and may mean the 
Dattaka 4s well as the Hritrima son. And it seems that sometimes the word 
Karta-putra is used to designate a Dattaka son; it is, therefore, not correct 
to suppose that wherever the word Kurta-putra is used, it means only the Kri- 
trima son. 

Capacity to adopt in Kritrima form.—We have already seen that in 
Mithila a widow cannot adopt in the Dattaka form even when she has received 
her husband’s express permission. But it is a peculiar doctrine of the Mithila 
school that a woman may adopt in the Kritrima form without her husband’s 
permission whether he is alive or dead: and that either the husband and wife 
may jointly adopt one son, or they may separately adopt two sons, one for each. 
The Pundit of the Sudr Dewany Adawlut gave the following exposition of the 
Mithila law on the subject’ :—“ If a man appoint another his adopted son, that 
person, so adopted, stands in the relation to him of,a son, and offers up his 
funeral oblations, and is heir to his estate; but the person, so appointed, docs 
not become the adopted son of the adopter’s wife, nor does he offer funeral obla- 
tions tô her, nor succeed to her property. Ifa woman appoint an adopted son, 
he stands in the relation to her of a son, offers to her funeral oblations, aad is 
heir to her estate; but he does not become the adopted son of her husban_, or 
offer to him funeral oblations, nor succeed to his property. Ifahusbanc d 


1 See Note to Srinath Serma v. Radhataunt, 1 Beng. Select Reports, 19 (15). 

2 See supra, p. 139. 

8 Sreenarain Rai v. Bhya Jha, 2 Beng. Sel. Bep., 29 (23); 1 W. Maon., 100; Col. yf 
Tirhoot v. Huropershud Mohunt, 7 W. B., 500; Mussamat Shib Koeree v. Joogun Singh,8 ™ , 
155. 
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wife jointly appoint an adopted son, he stands in the relation of son to both, and 
is heir to the estate of both. If the husband appoint one person, and the wife 
another, adopted son, they stand in the relation of sons to each of them respec- 
tively, and do not perform the ceremony of offering funeral oblations nor 
suceeed to the estate of the husband and wife jointly : such is the usage of 
Mithila.” l 

It should be observed that an adoption in the Kritrima form, also, will not 
be valid if made by a person having a son in existence. 

Capacity to give one’s self in adoption in Kyitrima form.—According 
to Hindu law a person is not independent so long as his father or mother is alive, 
and therefore incompetent of his own accord to renounce his filial relation te 
them, and to become filially related to a stranger. » Hence, a man can give him- 
self in adoption after the death of his parents. Accordingly the Mitékshara 
says! :—“ The son made (Kritrima) is one adopted by the person himself, who 
is desirous of male issue: being enticed by the show of money and land, and 
being an orphan without father or mother: for, if they be living, he is subject 
to their control,” : 

On this point Jagannatha observes,*—“ In fact, the boy is bereft of father 
and mother, or is forsaken by them ; or, both being livimg, they tacitly consent 
to the adoption, as a man acquiesces in another's enjoyment of his land.” 
According to his opinion a person whose parents are alive may become the 
Kritrima son of another, if the parents do not raise any objection. 

The consent of the person adopted is necessary for his adoption in this 
form ; therefore he must be adult or of the age of discretion to give his assent. 
But as the Kritrima son does not lose his status in his natural family, and his 
adoption is in all cases beneficial to him, his consent may always be presumed 
even when he wants discretion. 

Formalities and ceremonies for Kritrima adoption.—aAll that is neces- 
sary in tis form of adoption is, that the adopter must express his desire to 
adopt, and the adoptee must consent to his adoption,’ and that the consent must 
be given in the lifetime of the adopter.* The Pandits of the Sudr Court said :— 
“If a Mithila Brahman under any circumstances make a verbal nomination of 
an absent person to be his Kritrima son, the adoption is not valid, because the 
proposal “be you my son,’ and the consent, ‘I will become your son,’ gre both 
requisite, and in this instance cannot be found.” 

But no religious ceremonies or burnt-sacrifices are necessary in this form 


2 Mitéksharé 1, 11, 17. 
2 Colebrooke’s Digest, Book V, Ch. IV, Sect. X, Madras Edition Vol. IJ, 409. 
-$ Colebrooke’s Digest, Book V, Ch. IV, Sect. X, 2 W. Macn., 196. 
* Mussummaut Sutputtee v. Indranund Jha, 2 Beng. Sel. Rep., 221 (173); Luchmun Lall v. 
Mohun Lall Bhaya Gayal, 16 W. R., 179. 
III 
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of adoption. Rudradhara in his Suddhi-Viveka describes the formalities 
thus! :—“ The form, to be observed, is this. At an auspicious time, the adopter 
of a son, having bathed, addressing the person to be adopted, who has also 
bathed, and to whom he has given some acceptable chattel, says ‘Be my son.’ 
He replies ‘I am become thy son.’ The giving of some chattel to him arises 
merely from custom. It is not necessary to the adoption. The consent of both 
parties is the only requisite; and a set form of speech is not essential.” 

No restrictions as to capacity of being adopted, excepting caste— 
As regards the qualifications of an adoptee in the Kritrimp form, the Pundits 
of the Sudr Court answered the question whether a boy of ten years could 
be so adopted, thus? :—“ A boy of ten years can become a Kritrima son, because 
there is no restriction of age with regard to such form of adoption in the Tir 
hoot authorities already mentioned ; and the Kritrima form of adoption prevails 
as approved by the people of that country, without regard to the legal distinc 
tions of the Dattaka form excluding an only son, an eldest son, one of more than 
a certain age, one initiated (in tonsure and other ceremonies,) in his own family, 
and therefore, incapable of being initiated by the person adopting, and one pre- 
cluded by reason of his mother’s affinity to that person. In conformity with 
the text vf Mann, alr@ady cited, comprehending the words ‘of some kind or 
other’ implying no distinction other than that of the person to be adopted as 
Kritrima son possessing the requisite similarity of class.” 

It should be observed that the adopter’s consent to his adoption is necessary 
for affiliation in the Kritrima form; this involves the idea that he must be an 
adult; and consequently there can be no limit of age. Nor does the perform- 
ance of the initiatory ceremonies in the natural family, including the Upanayane 
offer any obstacle to an adoption in this form. So also marriage cannot be an 
obstacle in this form ; for, according to the Dvaita-Nirnaya of Kesava Misra, a 
person may adopt even his own father.’ But this seems to have been put for- 
ward in the heat of argument, for the idea of adoption by a man of his -own 
father as his son, is absurd and unnatural. For, in one case it was stated by 
the Pundits and held by the Court that an adoption by younger brother of an 
elder brother was invalid. Mr. Macnaghten, however, points out that the 


* Sea, Mitákshará, 1, 11, 17, note; Kullean Sing v. Kripa Sigg, 1 Beng. Sel. Rep., U 
(9). 

3 Ooman Dut v. Kunhia Singh, 3 Beng. Sel. Rep., 192, (145.) 

* The passage of Manu referred to is not found in Manu, but is cited in the D: ks 
Miménea, as one of Mann, in sect I, para. 9; see supra, p. 168. 

4 2 W. Macnaghten, 196; 2 Strange’s H. L. 204. 

*1W. Maonaghten, 76; Chowdree Purmessur Dut Jha v. Hunooma@n, Dut Jha,6 Be æl 
Rop., 235 (192). 

* Baboo Runjeet Sing v. Baboo Obhye Narain Sing, 2 Beng. Sel. Rep., 315 ( 245). 
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authorities relied upon by the Pundits in support of the above view related to 
the Dattaka form of adoption.! But it should be observed that the form of 
adoption has nothing whatever to do with this question, the principle being 
the repugnance to feelings; no Hindu can look upon his elder brother or any 
other elderly relation in the light’ of a son. 

“It has already been noticed that relationship is not considered as a bar 
to this species of adoption, and therefore a daughter’s and, sister’s son may be 
adopted.* 

As a Kritrima son does not lose his status ig his natural family, and is 
always considered as a Dvy4mushyayana, the prohibition against adopting an 
only son or an eldest son cannot apply to this fornf of adoption. 

Effects of adoption in Kritrima form.—Fyom the passages already cited, 
it is clear that the Kritrima son does not lose his statusin his natural family ; he 
retains all his rights in the family of his birth, and in addition acquires the 
right of inheriting from the adopter alone. We have already seen that, accord- 
ing to some lawgivers and commentators, the Dattaka and Kritrima son are 
entitled to inherit from the adoptive father alone, and cannot claim to inherit 
from any of his lineal or collateral relations. That view of the law has been 
accepted with respect to the Kritrima son’s right of inheritance in the adoptive 
family. He cannot take the inheritance of his adopter’s father or even of the 
adopter’s wife or husband.’ 

Similarly it has been held that a Kritrima son’s son cannot take any inter- 
est in the self-acquired property of his grandfather by adoption, so as to set 
aside an alienation made by him of such property.* But it would seem the 
law would be different if the property were ancestral. 

In all these cases the reason assigned is, that the relationship created by 
adoption in the Kritrima form is limited to the contracting parties only, and does 
not extend beyond them on either side. 

But so far as the lineal ancestors of the adoptive father are concerned, the 
above reason is applicable to inheritance only. For, as regards the performance 
of the Sréddha ceremonies for which a son is adopted, the relationship must 
extend to the adopter’s ancestors to whom pindas are to be offered when the 
same are presented to the adopter. 

It should further be observed that the doctrine that the Kritrima son be- 


1 1 W. Macnaghten, 76, note. 

2 Chowdree Purmessur Dut Jha v. Hunooman Dut Jha, 6 Beng. Sel Bep., 235 (192). 

® Srinath Serma v. Radhakaunt, 1 Beng. Sel. Rep., 19 (15), note; Sreenarain Rai v Bhya 
Jha, 2 Beng. Sel. Rep., 29 (23); Musswmaut Deepoo v. Gowree Shunker, 3 Beng. Sel. Rep., 410 
(807); Collector of Tishoot v. Huropershad Mohunt, 7 W. R., 500; Musswmaut Shib Koeree v. 
Joogun Singh, 8 W. R., 155. 

* Baboo Juswant Singh v. Doolee Chand, 25 W. B., 255. 
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comes the son of two fathers, and as such, retains his connection with his natural 
family, has no foundation on any passage of the Codes; and it probably owes its 
origin to the view that an adoption made after a certain age, and after certain 
initiatory ceremonies have been performed in the natural family, is attended with 
that result. But in other respects the above law of Kritrima adoption is founded 
on the Smritis, and has not been complicated with the absurd rules and restric- 
tions such as have begn imposed upon the Datiaka adoption by modern writers. 

Adoption amongst Jainas.—The Jainas appear to be a sect of the Bad- 
dhists, but not so antagonistic to Brahmanism as the latter were; and Jainism 
“may not unfairly be described as a compromise between Hinduism and Bud- 
dhism.” The Jainas, like the Buddhists, do not admit the authority of the 
Hindu Shasters; but the former admit the caste-system, and the superiority of 
the Brahmanas who are the priests in their temple. And although Jainism 
differs in many respects from Hinduism, yet on the whole, the Jainas may be 
called Hindu dissenters. The doctrine of Ahinsd, or tenderness for all sen- 
tient beings, which makes it a sin to destroy animal life, is common to the three 
systems, namely, Hinduism, Buddhism and Jainism. But the Jainas are 
distinguished for the scrupulous observance of that grand virtue in practice, 
by avoiding all sorts of animal food. For religious purposes, the Jainas are 
divided into two classes, namely, the Yatis or Jaina ascetics devoted to religion, 
and the Sravakas or secular Jainas or the laity; the word “ Saraogi” which you 
will find in several cases is a corruption of the latter term. The Yatis again 
are divided into Digambaras who are followers of Mahavira and go naked, and 
Svetdmbaras who are disciples of Pársyanáth and are dresspd in garments. The 
Srávaka or the laity includes persons of various tribes: but, on this side of 
India, the secular Jainas are mostly of the Vaisya class which subdivides itself 
into numerous septs, the most common of which are,—Oswéls, Agarwals, Par- 
wars, and Khandewals.! 

Some of the Jainas have adopted Vaishnavism, but they do not on 
account of this change of religious faith, lose their position in the Jaina commi- 
nity ;? and it would seem that with respect to inheritance and adoption, they 
continue to be governed by the usages and customs of their Jaina ancestors* 

The Jainas possessing a voluminous religious literature of their own, are 
not likely to have no work on law. But the orthodox Hindu Pundits who were 
the law officers of our Courts were in general quite ignorant of the law books 
of the Jainas whom they regarded with much contempt,’ and who have, t*-te- 


1 See Colebrooke’s Observations on the Sect of Jains, Asiatic Researches, Vol. IX, p 9%, 
(Colebrooke’s Miscellaneous Easays, Vol. II, p. 191, Madras Edition); Dr. Wilson's W ks 
Vol. I, p. 276; Hunter’s Statistical Accounts of Bengal, Vol. XVI, 207: 

2 Manick Chand Golecha v. Jagat Settant Pran Kumari Bibi, I. L. R., 17 Calc., 618, 

® Muha Rajah Govindnath Roy v. Gulal Chand, 5 Beng. Sel. Rep., 322 (276). 
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fore been, as a general rule, subjected to the ordinary Hindu law except when 
any special law, custom or usage varying the Hindu law has been proved to 
obtain amongst them on particular points.! 

The religion of the Jainas appears to have originated and flourished in the 
North-Western Provinces, and its followers were originally people domiciled in 
those places. It does not seem to have succeeded in making any proselytes in 
Bengal; and its followers that are found here have all emigrated from the 
North-West for the purposes of trade, and have become settled in their respec- 
tive places of business. Their number is the largest im the district of Murshi- 
dabad the Mahomedan Capital of Bengal, where they were the principal 
bankers and merchants. 

The Jainas of Bengal, therefore, are governed by the Mitákshará law of the 
country of their origin, and not by the Dáyabhaga School prevailing here. 

The usage of adoption obtains amongst the Jainas, although they do not 
perform the Sraddhas, or believe in the Hindu doctrine of spiritual efficacy of 
sons: adoptions amongst them want the spiritual element, and are entirely 
secular in character. Their usages and customs relating to adoption show that 
in this respect they are governed by the ancient Hindu law and not by the inno- 
vations introduced by the Dattaka-Mim4nsé4 and similammodern treatises. But 
the doctrine inculcated by them, that the Dattaka is the only description of 
secondary son in the present age, has been applied to the Jainas; ‘although the 
Jaina Shasters appear to recognize the Kritrima son and the Putrtkd-putra in 
addition to the Dattaka. The last, however, appears to be the prevailing form 
of adoption, and the former two are so rare that they have come to be regarded 
as no longer recognised by the Jaina community.* They are governed by the 
Hindu law of adoption, except in the following particulars in which it has been 
proved that their usages are different. 

Adoption by Jaina widows without authority.—A Jaina widow is com- 
petent to adopt a son, even when her husband died without giving any authority 
in that behalf, and this custom has been held to obtain amongst the Oswáls? as 
well as the Agarwals.* She may adopt a second son if the first adopted son 
dies, leaving the adoptive mother as heir.’ I have already told you that the 
power of widows to adopt without permission of their husbands or consent of 
their kinsmen, depends on the nature of the estate taken by them in the property 
inherited by them from their husbands. When a Jaina dies without leaving 


1 Chotay Lall v. Chunnoo Lall, I. L. R., 4 Calo., 744; L. R., 61. A., 15. 

2 Lakhmi Chand v. Gatto Bai, I. L. R., 8 All, 319. 

aè Maha Rajah Govindnath Roy v. Gulal Chand, 6 Beng. Sel. Rep., 322 (276) ; Manik 
Chand Golacha v. Jagat Settani Pran Kumari Bibi, I. L. R., 17 Calo., 518. 

* Lakhmi Chand v. Gatto Bai, I. L. R., 8 All., 319. 

s Sheo Singh Rai v. Dakho, I, L. R., 1 All, 688. 
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any male issue, his widow takes an absolute interest in his self-acquired pro- 
perty ;} and her competency to adopt, agreeably to her own choice, seems to be 
an incident of that doctrine. 

No restrictions as to adoptee’s qualifications.—An adoption among the 
Jainas being a temporal institution, the religious ground of objection against the 
adoption of an only son must necessarily fail ;? such adoption would therefore 
be valid unless the extinction of the natural father’s lineage in a temporal point 
of view be admitted to vitiate it. 

The rule of prohibited relations for adoption does not obtain amongst the 
Jainas, who may, therefore, adopt a daughter’s or sister’s son.® 

Nor is the restriction based upon the age of the adoptee, is applicable to 
the Jainas, among whom the gule is that a person within the age of thirty-two 
may be adopted.* 

Ceremonies in Jaina adoption.—Nor are any religious ceremonies neces- 
sary for a valid adoption amongst the Jainas® who do not believe in the efficacy 
of rites prescribed by the Hindu shasters, The gift and acceptance of the 
person adopted are the only requisite ceremonies for a lawful adoption amongst 
them. 

The.act of adoptiegn is called “ Godh-lena” or “taking on lap,” by the 
Jainas, the Punjabis and others. The practice amongst the Jainas is to invite 
the kinsmen and the principal men of their caste in whose presence the son is 
adopted ; a deed of adoption is executed, and after the gift and acceptance, the 
boy is dressed and is made to sit on the lap of the adoptive father, or of a rela- 
tion when the widow adopts, in the assembly of the relations and the caste- 
people, and the ceremony’is finished by the distribution of betels, cocoanuts, &e. 
to the persons assembled. Although religious rites are not necessary, yet 8 
part of the ceremony of adoption is to repair to a Jaina temple for the purpose 
of performing the benedictory rite before the image of Jina or the Conqueror 
of the human infirmities, which is the title of the founder of the religion of 
the Jainas.® 

Adoption amongst Mahomedans.—The Mahomedan law does not recog- 
nise the adoption of a son; though the Shia doctrine of Wila or the relation 
between two persons who make a reciprocal contract of inheritance, each to be 
the heir of the other, and by virtue of which the survivor can inherit in default 


2 Lakmi Chand v. Gatto Bai, I. L. B., 3 AN., 319. 

2 Manik Chand Golecha, v. Jagat Settan Pran Kumari Bibi, I. L. R., 17 Oalc., 518. 

® Sheo Singh Rai v. Dakho, I. L. R., 1 All, 688; 2 C. L. B., 198; L. B, 61 4 7, 
affirming 6 N. W. P. Rop., 382; Lakhmi Chand v. Gatto Bai, I. L. R., 8 All, 319. 

* Maha Rajah Goviednath Roy v. Gulal Chand, 6 Sel. Rep., 322 (276). 

§ Lakhmi Ohand v. Gatto Bai, I. L. B., 8 AN., 319. 

6 See Arhan-Niti and Jaina-Sanhita, Sanskrit works of the Jainas. 
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of all heirs by consanguinity and marriage, bears a distant analogy to adop- 
tion.! 

But the Mahomedans in India, especially the lower classes of them, who 
appear to be of Hindu descent, having been associated during many centuries 
with the Hindus who form the majority of the people, are found to follow the 
Hindu usages in several particulars, There are many Mahomedan villagers who 
live in small numbers amidst Hindus and having no knowjedge of the Maho- 
medan law believe that they are governed by the same law by which their 
Hindu co-villagers are governed. The members of Mahomedan families are 
often found to live jointly like the Hindus; in such cases it seems reasonable 
and equitable that the Hindu law of coparcenary‘should be applied,’ though it 
is undoubtedly true that in Mahomedan law thera is no presumption that the 
acquisitions made by the several members of a Mahomedan family living in 
commensality are made for the bonéfit of the family.® 

The contact between the Hindus and the Mahomedans appears to be most 
intimate as it is the earliest in the Punjab. It has been most fortunate for the 
people of the Punjab, whether Hindus, Mahomedans or Sikhs, that their cus- 
toms have been recorded under the authority of the Government, And it has 
been found that the Mahomedans there have adopted the Hindu -usages in 
several important matters, that are not recognised by, and are opposed to, the 
Mahomedan law. For instance, the custom for a childless village landholder 
to take a relation into his house in infancy and bring him up as his son, to ren- 
der him his heir and successor, as if adopted in tht manner known among 
Hindus, is a general village custom with both Mahomedans and Hindus.* The 
incidents of such adoptions amongst the Mahomedans of the Punjab are govern- 
ed by the customary law of the locality. l 

In Bengal there are two reported cases of adoption by Mahomedans, in the 
first of which there is a dictum of the Sudr Court that the adopted son was 
entitled to a certificate under Act XXVII of 1860;5° but in the later case the 
High Court held that as an adopted son could not inherit according to Maho- 
medan law, he was not,entitled to have a certificate to collect debts due to the 
estate of his alleged deceased adoptive father.® 

Adoption amongst Sikhs—The Sikhs are followers of a religion which 
originated with Nénak Shéh, but was materially modified by Govinda Sinha 


1 Macnaghten’s Mahomedan Law, 34 and 89. 

2 Rup Chand Chowdhry v. Latu Chowdhry, 8 O. L. B., 97. 

8 Hakim Khan v. Gool Khan, I. L. B., 8 Calo., 826. 

^A Hassan v. amma, Punjab Records, 1874, Caso No. 54 page 194; Najib Khan v. Husain 
Khan, Punjab Records, 1880, Case No. 43. 

® Mirza Aga Ali Hossein Khan v. Shoohamut Ali, 8. D. A.-D. of 1861, see 9 W. B., 503. 

© Khajah Oheed Khan v. Collector of Shahabad, 9 W. R., 502. 
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their Das Pddshéh or tenth Geru well known as Guru Govind who introduced 
the warlike spirit, abolished caste, threw open his faith to all Hindus and to 
Mahomedans, and formed the Sikhs into a martial people. Notwithstanding 
their rejection of caste, and of the authority of Vedas and Purdnas, for which 
the compilation of Guru Govind, called the Das Pddshah ka granth is sub- 
stituted, they are still to a certain extent, Hindus: they worship the Hindu 
deities, celebrate the Hindu festivals, derive their legends and literature from 
the Hindu source, and pay great veneration to the Brahmanas. Like the Jainas, 
the Sikhs are Hindu dissenters, and having no civil law of their own, are 
governed by the Hindu law.! 

“In matters of adoption’ they are, like the Jainas, governed by the ancient 
Hindu law, and the modern ignovations introduced by Nanda Pandita are not 
respected in the Punjab. The results of the enquiry into the Punjab customs 
on Adoption, arrived at by Messrs. Boulnois nd Rattigan have been summarised 


by Mr. Tupper* as follows :— 
I. No ceremony is needed. Adoptions do not subsist on any sacerdotal 
ground. 


II. There are no restrictions with regard to the age of the person adop- 

ted. S e 
III. The adoption of a daughter’s son must, in the Punjab, be presumed 
to be valid. 

IV. If the natural father die without heirs, it is believed that village 
custom would be in favdur of the double successian of the adopted or quasi- 
_ adopted son. 

V. The power of a widow to adopt depends on whether her husband gate 
her permission in his lifetime. Failing this, the consent of his kindred, which 
- might be presumed from long acquiescence, might supply the want. 

The only point in which there is difference between the Jaina and the 
Punjab customs, is that, unlike the Jaina widow, the widow of a Punjabi can- 
not adopt a son in the absence of the requisite authority. It should further 
be observed that the above rules apply also to the Hindys of the Punjab. 

Adoption amongst Parsis.—Adoption is also recognised by the Parsi 
community. There are two forms of adoption amongst them, namely, the Paluk- 
putra, and the Dhurm-putra; the former, also called Paluk-beta, is adopted son 
generally for all purposes and is entitled to inherit, while the latter is but s 
partial adoption not investing the adopted son with all the rights of a son." 

Adoption of son-in-law, Ghar-Jém4i and Ilatom son-in-law.- ie 


usage of adopting a son-in-law appears to owe its origin to the vw 


1 See Doe dem Kishenchunder Shaw v. Baidam Beebee, 2 Morley's Digest, 22. 

2 See Tupper’s Punjab Customs, Vol. ITI, 78. 

* Homabaee v. Punjeabhaee Dosabhaee, 5 W. B., P. C., 102: see Morely's Digest, Ad: b, 
115—118 
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principle upon which the ancient institution of appointing a daughter to raise 
male issue for her father was founded, and to be but a different form which the 
same institution has assumed in course of time. We have already considered 
the usage of the Putrika-putra. The joint family is the cherished institution 
of the Hindus; it is therefore most natural for a Hindu who has a daughter, 
but who is destitute of male issue and has no near male relation living with him, 
to give his daughter in marriage to a person who would consent to live with 
him as a member of his family. This usage of a Ghar-Jémai or son-in-law 
residing with his fgther-in-law as a member of his family appears to obtain 
in all parts of India, and the ancient institution of the Putrika-putra or appoint- 
ment of a daughter toeraise issue to-her father seéms to have beer an arrange- 
ment of the same description. It is, however, quite clear that none but a poor 
man would agree to a stipulation of that kind and leave his ancestral house 
and accept the inferior position of a pgependent member of his wife’s father’s 
family. 

But it would seem that even a poor man would not accept that position, 
unless he were entitled to some interest in his father-in-law’s property. Accord- 
ing to ancient law the appointed daughter was entitled to the same interest as 
a son, and shared her father’s property equally with ason born to lrer father ;! 
and if the appointed daughter died without a son her husband was entitled to 
her property. Thus a sufficient provision appears to have been made for the 
son-in-law agreeing to marry an appointed daughter. 

In most parts of India, including Bengal, the ‘sons-in-law in the above 

predicament are not recognised to possess any interest, present or contingent, in 
their father-in-law’s property. But the usage im some localities and amongst 
some castes, confers substantial rights on them, similar to those of an adopted 
son. — 
Thus, amongst the Awans in the district of Sialkot in the Punjab, tho 
custom is that if the Ghar-Jámái has given up all claims to his father’s property, 
he will retain his claim to his father-in-law’s property, even if his wife die, and 
he marry another.® > 

In Madras the custom of Illatom or affiliation of son-in-law obtains 
amongst the Reddi caste in the districts of Bellary and Kurnool. A person 
who has no son, although he may have more than one daughter, may exercise 
the right of taking an Illatom son-in-law, whether or not he is at the time 
hopeless of having male issue.* 

This form of adoption confers higher sights than an ordinary adoption ; 
for, the Illatom son-in-law, does, for the purposes of succession, stand precisely 


2 Manu IX, 134. °’ Tupper’s Punjab Customs, Vol. IIT, 84. 
2 Manu IX, 135. 4 Hanumantamma v. Rami Reddi, I. L, R., 4 Mad., 272. 
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in the place of a begotten son, and in competition with natural-born sons take 
an equal share.! There are many questions in connection with this species of 
affiliation which is not clear, and the above doctrine is not recognised for all 
purposes. For, a man is competent to adopt a son after having affiliated an 
Illatom son-in-law; and although the Illatom son-in-law, and the adopted son 
may live in commensality, neither they nor their descendants can, in the absence 
of proof of custom, þe treated as Hindu coparceners having the right of 
survivorship.* 

The circumstance of baing taken as Illatom constitutes a mode whereby the 
person taken, acquires the property of his father-in-law, but the tie of relation- 
ship between the Illatom son-in-law and his natural famjly is not severed, as it 
is when there is an ordinary. adoption under Hindu law; consequently their 
mutual right of inheritance subsists.’ 

Adoption of daughters amongst Naikins or dancing girls and pros- 
titutes.— We have already seen that Nanda Pandita recommends the adoption 
of daughters to persons destitute of female children for the purpose of securing 
the spiritual benefit conferred by the daughter’s son. But it is so costly a spiri- 
tual luxury that his recommendation has not been favourably received by the 
Hindu community. The practice of adopting daughters, however, is common 
amongst the abandoned class of women who are actuated by secular, and not 
by spiritual, motives in having recourse to that species of affiliation. 

The Hindu law recognises the prostitutes as a distinct caste, and lays down 
rules for regulating thé relation between them and their paramour.* This 
wretched class seems to have been originally composed of the unfortunate 
women outcasted by Hindu society on account of their unchastity under such 
circumstances that it could not be oxpiated by penance or redeemed by atone- 
ment. The fear of social persecution that awaits indiscreet women of respect- 
able families, deviating from the path of virtue, does often compel them to leave 
the Hindu society which sets a very high value on the chastity of females, and 
to join the community of the unfortunate women. According to the Mitéksharé, 
however, this class forms the fifth caste and is without a beginning, like the four 
principal castes. But whatever might be the origin of this class, the fact can- 
not be ignored that it is partly composed of women not born of prostitutes. 
The position of the unfortunate women of families, joining this class is most 
miserable; they are for ever cut off and severed from their family in the 
same way as if they were dead, and are never recognised by their relai_ x, 


2 Hanumantamma V. Rams Reddi, I. L. R., 4 Mad., 272. 

2 Chenchamma v. Subbaya, I. L. R., 9 Mad., 114. 

8 Ramakristna v. Subbakka, I. L. R., 12 Mad., 442. ü 

* Viváda-Chintamani, 101; Sanskrit Mitákshará on Yéjnavalkya, II, 292, 
§ See Sanskrit Mitákshará on Yájuavalkya, II, 290. 
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xce pt after their death in rare instances which are now-a-days found when 
their estate is claimed by some shameless original relation of theirs.! 

The adoption of daughters appears to be a general custom amongst the 
dancing-girls and prostitutes who have no daughters born of their body. The 
miserable condition of their life compels them to have recourse to this practice 
for their support in old age. It is a notorious fact that in Calcutta the prosti- 
tutes take daughters from beggar women, and bring them up as their own. 
The custom of adopting daughters is prevalent and recognized amongst the 
Naikins or dancing-girl caste in Southern India. e 

In Calcutta? and Bombay? such adoptions have been held illegal. The 
Bombay High Court have discussed the question in an elaborate judgment, and 
- come to the conclusion that adoption by Naikins»cannot be recognised by Courts 
of Law, and confers no right on the person adopted ; the usage being opposed to 
morality and “the laws of God” cannot have the force of law.8 Another reason 
assigned by that Court is, that a woman, according to Hindu law, can adopt 
only to her husband, but as a prostitute has no husband, she cannot adopt at all. 

But dissenting from the above view the Madras High Court have held that 
such adoption can be recognised by the Civil Courts and does confer rights on 
the girl adopted.* The reason assigned is, that as aenatter of private law, the 
class of dancing-women being recognised by Hindu law as a separate class having 
a legal status the usage of that class, in the absence of positive legislation to 
the contrary, regulates rights of status and of inheritance, adoption and survi- 
vorship. Accordingly it has been held that the custom of the dancing-girls 
permits plurality of adoptions; and that when one of two adopted daughters 
died leaving a son, and subsequently the adoptive mother died, the surviving 
adopted daughter was entitled to the adoptive mother’s property in preference 
to the son of the other daughter.’ It has also been held that when a married 
woman deserted her husband and lived in adultery with another man to whom, 
she bore two daughters and two sons, and the two daughters associated together 
leading the life of prostitution, while the two sons separated themselves from 
their sisters and observed caste usage, and the elder daughter died leaving pro- 
perty in land,—the surviving sister succeeded to the deceased in preference to 
the brother. The general rule is, that the legal relation between a prostitute 
dancing-girl and her undegraded relations remaining in caste becomes eompletely 
severed.! 

2 Narasanna v. Gangu, I. L. R., 18 Mad., 133. 
2 Hencower v. Hanscower, 2 Morley’s Digest, 133. 

° 9 Mathura Naikin v. Esu Naikin, I. L. R., 4 Bom., 545. 
4 Venku v. Mahalinga, I. L. R., 11 Mad., 393. 
$ Muttukanny v. Paramasami, I. L. R., 12 Mad., 214. 
© Sivasangu v. Minal, I, L. R., 12 Mad., 277. 
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of kinsmen for adoption by widow 2 ove w+. 228, 254 
implies discretion eee ove * 261 
of king eee eee eee 281 
of kindred implied in an adoption ae Shi — 280 
— was originally auctoritas eee ove eee 225 
———— now considered as power bea — Sia 232 
of the son for his gift — — ooo Wes 279 
ASURA, A FORM OF MARRIAGE si ove — 8, 48 
called also Ménusha eco eee eee ooo 8 
AUCTORITAS— » 
assont of husband and kinsmen for adoption by woman wasin the nature of _.., 232 
AURASA OR REAL LEGITIMATE SON oes ssi ose 12 
originally one of six sons * ar T — 59 
now primary or principal son .. eee gee 58 
rank of — raised by doctrine of spiritual benefit. sis ee 44 
full definition of sse e. — F 57 
AUTHORITY— 
” of husband necessary for Dattaka adoption by wife te cue 227 
not*necessary for Kritrima adoption 
— alone can enable a widow to adopt in Bengal iia eve 228, 238 
also in Benares ... ik wo. 228, 253 
of husband or his kinsmen sufficient in Madras and Punjab .., vee 228, 254 
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AUTHORITY— 


of husband or kinsmen —— in Bombay when husband was member of joint 


family 


widow may adopt without ‘any — in Bombay when husband was separate 


a Jaina widow may adopt without any on tes 
Sce Kinsman, Power, Woman and Widow 


BACHELOR— 


adoption by — not contemplated by Hindu law * 
held competent to adopt — si — 


BALAMBHATTA OB LAKSHMI DEVY 


on sonship aie ove eee 
recognizes Putrikaputra bs ove 


e 
BANDHU or BANDHAVA, meaning of sa 


BENARES SCHOOL— ws 

adoption by widow with kinsmen’s assent recognized by 

but held that, according to — widow may adopt only with husband’s assont 
BOMBAY SCHOOL— 


widow’s power of adoption largest in the — sive 
only son may not now be adopted in the Sea 
restriction as to age aud performance of initiatory rites, not recognized by 


BRAHMA FORM OF, MARRIAGE— ~” 


of later growth ... @ ave oes ave 
most approved in a religious point of view oe ie 


BRAHMAS, PROGRESSIVE— 


whether Hindu law of adoption applies to 
whether Hindus becoming — can give son in adoption to Hindus 


BRAHMANA— 


a portion of the Vedas — ove ose 
BRAHMANAS— 
the highest caste oes one sue 
superiority of ... was — ose 
privileges of —... — —* 
pretensions of — resented by Kshatriyas eve 
are the glory of India PA * 
effect of Mahomedan rule on mind of — * 
its religious turn eae 
divisible into those by birth and those by qualification * 
ceased to be practical lawyers during Mahomedan rule — 
BRITISH ADMINISTRATION OF HINDU LAW an 
BROTHER— 
cannot be adopted bes m 
younger — is adopted in some places eve ee 
BROTHER-IN-LAW— 
prohibited for adoption by Nanda Pandita’s rulo . F 
may be adopted according to marriage-theory — 


BROPEERS SON— 


cxistence of a — no bar to adoption of another * 
recommended for adoption in preference to all others * 


FAGE 


359 


314, 317, 340 
.. 318, 351 


— — — 


INDEX. 


BROTHER’S SON— 


this recommendation is of moral obligation 
may not be adopted by woman according to N anda Pandita 
so held by Allahabad High Court 
not so in Bombay ... any 
. ; nor in Madras 
BROTHER’S SON’S SON— 


may be adopted 


“-BUDDHISM— 


rise of — * o 
effect of — on Hinduism PA 
and Hinduism formed into the Tántrik system 
Jainism a compromise between — and Hinduism 


BURDEN OF PROOF— e 
in suits relating to adoption ii 


CAPABILITY OF BEING BEGOTTEN BY ADOPTER— 
throngh appointment and so forth 


CAPACITY TO BE GIVEN IN ADOPTION— 


first-born, one of two sons, only son, and youngest son should not be given 


younger’ son not prohibited by commentaries ... 
ishi texts on : wai ove 
Mitékshard on ade: tb * 
Vaijayanti on si ove 
Dattaka-Mim&nsa on oat 
Dattaka-Chandriké on — * 
Dattaka-Nirnaya on asi aoe 
Jaganndtha on * oe 
European authorities on 


prohibition relating to first- born, ‘and one of two sona held directory 


only son may be pele in Madras, N.-W. Provinces and Panjab 








and mig ht formerly in Bengal and Bombay 
only son cannot now be adopted in Bengal * 

nor in Bombay 
adopted son cannot be given in adoption 


CAPACITY TO BE TAKEN IN ADOPTION— 


- only son cannot be taken,—See ONLY SON 
rules of selection of adoptee founded upon relationship 
passages of law on affirmative and negative rules of choice 


affirmative rules require ———— of adoptee from amongst certain relations i in a 


cečtain order 
these rules held to be directory 


negative rules of selection, or prohibited degrees for adoption, are not found in 


Smritis and earlier commentaries 
but found in Dattaka-Miménsé and later works 
the rules as laid down by Nanda Pandita sas 
“ reflection of son,” meaning of 
incongrnity of relationship or prohibited connection 
capability of being begotten by adopter 
true construction of Nanda Pandita’s rule 
relations prohibited for adoption according to it 
Suthorland’s marriage-theory of exclusion from adoption 
reasons for holding it incorrect ... 
not supported by any Sanskrit writer 
how far accepted by Courts 
incongrnous relationship relatively to adoptive mother 


ĻLL 


2 eee 


, 887, 856 


326 
330 
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PAGE 
CAPACITY TO BE TAKEN IN ADOPTION—Continued. 


negative rules of selection do not apply to Sudras 


the rule of prohibited degrees for adoption is not imperative bat recommendatory 
in character — * ese 333 

the rule not observed in the Punjab — — ... 341, 466 
nor in Madras io * 346 

recent decision introducing an innovation there oa “a 349 

reasons for the decision discussed — m 351 

the rule followed in Bengal 338 
also recently in Bombay 348 
also in Allahabad, relatively to adoptive father and mother ; 342 
adoptee must. be of the same caste * oe d ‘is 357 











otherwise adoption imperfect a vee i. 
whether a disqualified person may be adopted ... * 858 
effect of adoptee’s age and initiatdry ceremonies performed in natural family ... 359 
CAPACITY TO GIVE IN ADOPTION se T eee 268 
Rishi texts on... —* ais si we - 269 
commentators on wet ove 270 
father’s power to give, whether mother’s consent necessary n : 273 
mother may give when feme covert, only with husband's assent — 276 
when widowed without consent — sas ib. 
distress not necessary for valid gift — ee ea 277 
parents only may give in adopfion — sa 278 
they cannot delegate the power of gift in adoption ‘es ave - o. 
whether the son’s assent neceseary for his adoption ose 279 
aasent of relatives not necessary one — wes 280 
nor of the king — — — an 281 
adoptive father cannot give adopted son in adoption — as id. 
See CAPACITY TO BE GIVEN IN ADOPTION. 
CAPACITY TO TAKE IN ADOPTION— 
OF MALES | ° 
unrestricted iu carly law bee oes a — 167 
sage lawgivers dissuade men having aurasa son to adopt s.. 168 
go does Nanda Pandita wes sea eee sae 169 
except with assent of existing son oad 170 
neither sages nor Nanda Pandita prohibit adoption by one having an’ adopted son 170 
difference of opinion amongst European authorities yii 173 
adoption by one having an adopted son held invalid * 174 
excopt when the first adopted son assents ses aes se 180 
whether subsequent ratification is equivalent to consent . . ob. 
story of Sunahsepha supports affirmative . tie ae 181 
usage of donble adoption by men having two wives — A 183 
simultaneous adoption, device to evade saa Saas 8 case at . 1384 
held invalid s HO ‘b. 
distinction betwesn simultaneous and successive double adoption hae 188 
second adoption on death of first adopted son — — ab. 
subsequent death does not legalize second adoption —F 189 
whether second adoption, when a son is existing, absolutely void n ab, 
pregnancy, and existence of son in womb, of adopter’s wife ae. a 190 
effect of existence of missing sou me ji 194 
an ascetic son a 195 





disqualified son 
son degraded or renouncing Hinduism 
man having grandson or great-grandson cannot adopt 
existence of fraternal nephew or daughter's — no bar to adoption 
bachelor or widower may adopt 

one adopting religious order cannot adopt 
whether disqualified men can adopt 

whether one degraded or outcaste may adopt 
idiot or lunatic cannot adopt i 


Se 
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PAGE 
CAPACITY TO TAKE IN ADOPTION—Contmued, 
OF MALES 
man in extrema, adoption by ; s “eet vee — 204 
leper, power of, to adopt sea wee vee eee 205 
e minor, adoption b * aes aie sie 207 
pollution, effect of, on ooo oon ove 212 
how far affected by agreement not to adopt — — see 213 
of son, how far may be restricted by father — — eee 214 
is wife’s assent necessary for adoption * eee ore 214 
OF FEMALES sii * eg ove ove 216 
Rishi texte on ‘°%.. F TA ase ag 219 
commentators on sane a. see * eee 220 
summary of their views —— ie as 234 
character in which woman adopts — Sai r 224 
unmarried females cannot adopt 1a sae ose 226 
except prostitutes — due «ae 226, 469 
feme coverts and widows competent to adopt * * ove 226 
feme coverts require hasband’s assent ane eos 227 
widows in Mithila cannot adopt in Dattaka form as eee 227 
husband’s assent is always necessary in Bengal ‘is eve 228 
so in Benares — 228 
kinsmen’s assent sufficient for adoption i in Madras, Bombay and ‘Panjab 228 
widow of a Hindu not member of joint "AMRY may adopt without authority 
in Bombay aie a sis ose 229 
so a Jaina widow under all circumstances ae — ove 229, 448 
modern view of woman’s capacity to adopt — ° — cee 230 
Bengal school 
husband’s assent, regarded as power... oe 232 
conditional power when son existing, to be carried into effect in the event 
of his death ar * ove . 232 
restrictions annexed to power xn oes 233 
power to be exercised with third party’s consent O gi * 238 
void or illegal power — ove ee 234 
power is strictly construed . — oe use 234 
though it admits of liberal construction oP — ie 258 
power how given sis ies s 236 
revocation of power ydi 237 
suspension of power, when estate vested in a ‘person other than widow ote 239 
adoption then made is invalid eee axe 241 
revival of power when estate comes to widow ss Side 244 
power given by husband of two or more wives sie wae 245 
widow with power, not bound to adopt vaa * net 247 
her rights, not affected by omission to sia odie sis 247 
adoption by a minor widow * ais 249 
= ong not a free agent š 249 
nô limit of time for exercising power à . 250 
effect of unchastity of widow on power — * ove 251 
same of her remarriage yas — — eas 251 
Benares school P 
capacity of women to adopt, same as iu Bengal .. * 252 
limit of time for exercise of power by widow of member of joint famliy ... 253 
adoption with kinsmen’s assent in Madras, Bombay and Panjab oa 254 
what kinsman’s assent safficient ii i ove 255 
consent of members of joint family . ove 256 
whose consent sufficient when husband separate — * 259 
. improper motive ° s oan ose 260 
consent implies exercise of discretion m — ose 261 
effect of husband’s prohibition * ooo 262 
of mother-in-law and daughter-in-law, who may adopt — ove 264 
Bombay school 
adoption by widow without authority | diss ace ees 264 
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CASE LAW— 


has settled doubtful points of Hindu law 
principle of stare dectsis 


CASTE— 


origin of as 
effect of — on Hinda civilization 
privileges of twice-born 
disahilities of Sudras 
pretensions of Brihmanas resented by Kshatriyas as 
effect of Buddhism on caste ses 
«+ and Br&éhmanism eis 
position of Sudras raised 
paler mariage and inter- adoption ‘between different castes 
between suB-divisions of same caste 
adoption of boy of different caste 











-CASTE-RULES __... — n 


CEREMONIAL ADOPTION AND RELIGIOUS CEREMONIES 


Homam in the case of Sudras 
twice-born females ‘ 
religious ceremony amongst twice-born classes ... 


CEREMONIES— 
See RELIGIOUS RITES. 


CHHANDAS, AN APPENDAG§ OF THE VEDAS = 


CHILDREN— 


completely under father’s piers in early law e 
could be sold for slaves . 











CHOICE ‘OF BOY TO BE AD@PTED— 
See CAPACITY TO BE ADOPTED. 


CHRISTIANITY— 
connection of — with Hinduism 


CIVIL AND RELIGIOUS RULES: MINGLED TOGETHER 
distinction between them drawn aii ees 


CODES, SOURCE OF HINDU LAW o 


theory of divine origin of the 

subjects dealt with by the 

arc complete as regards topics of law —* * 
accusation of their incompleteness, incorrect ... a 
of civil and religious rales in them 

doubtful whether all rales enforced ae 

different — progressive — — 

slowness pf progress 

conflict of law 

on souship 


COMMENTARIES ON CODES se... = sas 


confkict or law and reconciliation — è — 
division.of rules laid down in Codes aiid aes 
Mitaksharaé on the same 

its advanced ideas, and division of rules into mandatory aud directory 


confet between sacred Jaw and popular feelings * 
Mitakehara and Däyabhägha, not pebocmer® se 
on eonenip ii e. ove 


. 154, 166 


eve 


377 
380 


381 
381 


i) 
(Z e) 


=? 
* 
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CONCU BINAGE— 
marriage amongst Sudras characterized as 
CONDITIONAL ACCEPTANCE OF SON BY WIDOW— 


whereby adopted son’s rights are curtailed, does not invalidate adoption 
e the condition assented to by natural father is valid 


CONDITIONAL AUTHORITY— 
to be exercised in the event of existing son’s death, valid °... 


CONFLICT OF LAW— 
how reconciled ..° 


CONSENT,—SEE ASSENT. ° 


CONSTEUCTION— e 


of power * 
of wills, and persona designata .., 


CONSTRUCTIVE DELIVERY OF CHILD— 
. not sufficient for a valid adoption 


CO-WIDOWS— 
power of adoption givon to * 
senior widow’s position ; 
son adopted by one widow is not son to another... j : 


may inherit str/dhan of latter 
adopted by one divests other 


CUSTOM— 


a source of law... ° a j 
neglsct of enquiry into — relating to ađoption 

opposed to special treatises on adoption 

in Hindu family barring adoption 

of double adoption by man having two or moro wives 

in the Panjab 


of adoption of daughter’ s and sistor’s gon in Madras 


CUSTOMARRY LAW— 
character of — in India 


DAIVA, AN APPROVED FORM OF MARRIAGE... 


DATTAKA OR GIVEN °SON— 
See ADOPTED SON. : 


DATTAKA-CHANDRIKA— 


on sonship 

its author and authority 

a literary forgery 

not respected by Pundits 
translation of — by Sutherland 


DATTAKA- MYMANSA— 


on sonship 
undeserved weight attached to the 
not respected by Pundits 


469 


PAGE 


161, 345 


373 
405 


q 
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DAUGHTER— 
adoption of — recommended, but not made — ane 
| — — by prostitutes eee eve s soe 
appointment of — to raise issue — wes 
appointed — 8 BOR eee ere 


DAUGHTER-IN-LAW— 
competition between mother-in-law and — for adoption — 


DAUGHTER’S SON— 
adoption of — valid in Madras and Panjab 


also in Kritrima form — vee ja e 

not so in Allahabad and Bombay F — 

existence of — no bar to adoption - sts eee 
DAYABHAGA— 

not speculative wei she — 

on sonship vee T si 

on factum valet ve ave — 
DAVADA, meaning of 
DEATH— 

effect of father’s — on son’s status in early law — 


power of adoption to be exercised after existing son’s — 
of existing son does not legalize adoption made during his life ... 


DECLARATORY SUIT— ° 
for setting aside adoption 











may be bronght by adoptive parents on oe 

——-—- by presumptive reversioners one oes 

by contingent reversioners, when ai 

for setting aside power ¢« .«. Sai ose 

limitation for ... 3 eve ats 
DELIVERY OF SON IN ADOPTION— 

must be actual ... as ene one 

constractive — not sufficient... * nee 

DESERTED SON OR APAVIDDHA— ; — ove 


DEVARA OR HUSBAND’S BROTHER— 
means second husband by derivation i — 


DEVARATA SUNAHSEPHA— 


adoption of — by Visvämitra. wee ee 
story of 
shows that ratification by existing son is equal to previous consent 
DEVESTING*OF ESTATE— see Te . ie 
inherited by widow from husband, on adoption ... oes 
inherited from son by adopting widow ose oes 
ofa cowidow .., — ase 


of other heirs ... 
when adgpting widow's husband member of Mitákshára joint faily 


DISQUALIFIED PERSON— . 


adoption by * — 
rights of son adopted by 
adoption of * — * 


eee 


= ~- 


ng ċ su: Por “See 


a 


— w - 


C ue 9 
è 
INDEX. 
DISCRETION— 
must be exercised by kinsmau consenting to adoption by widow 
DISTRESS— 
, sages recommend gift of son in ee 
the rule directory * — 
DIVINE ORIGIN OF HINDU LAW “ae 
this theory not peculiar to Hindus eos 
conception of law and state wae ove 
commingling of civil and religious rules ave 
DOCTRINE OF SPIRITUAL BENEFIT— 
not the origin of adoption ees — 
is opposed to adoption — eos 
marriage improved by i 5 
DVAR PUNDITS .. — won 
DVYAMUSHYAYANA OR SON OF TWO FATHERS 
adoption of an only son in this form — 
gift in — form ... se — 
son’s share — 


Kritrima is 
ELDEST SON— 





gift of — in adoption improper .. ene 
— — not invalid eee 
ESTOPPEL— 


of reversioners with respect to impugning validity of adoption ... 


EUROPEAN AUTHORITIES eee vee 


EXCLUSION FROM INHERITANCE— 


principle of isi 
causes of 


FACTUM VALET ... — 


principle of — according to Dayabhaga 
doctrine of — recognized by Mitakshara school — 
word Kartavya in a precept indicates it to be directory 
so the statement in a precept of its reason 
applicability of — to adoption ... oes 

to adoption of only sou — 

t@ prohibited degrees for adoption 


FAKIR— 
existence of son becoming — does not bar adoption 
FATHER— | 
in early law 
had absolute dominion over children sve 
conception of eee 
could give or sell children for slaves 
s could have as marty secondary sons as he pleased 
> rank of son depended on will of one 
power of — to panish children ‘it 
right of — to son’s eee ene 
no action against ose 


liability of song for debts of.. — 


27 
196 


146 


147 
150 
152 
163 


. 158, 366 


284, 306 
836, 845 
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FATHER— : = 

religious check on power of — — dee one 43 

may now give in adoption é — 273 

character in which gift in adoption made by father aie 268, 270, 407 

power of — to restrain adoption by son ee ase ese 214 
FEMALBS— 


See CAPACITY TO GIVE IN ADOPTION, CAPACITY TO TAKE IN ADOPTION, 
AND WOMEN. ° 


FIRST-BORN SON— 





See ELDEST SON. ° : 
FREE AGENT— ; 
adoption by widow not — is not valid seis ae oon 249 
FORMALITIES FOR ADOPTION— ° 
in Dattaka form — on eos eee 3388 
gift and acceptance wee vee 370 
must be accompanied by actnal delivery of child * 371 
constructive delivery not sufficient ove — 372 
by deeds only not sufficient.. a * 373 
conditional acceptance by widow, and fraud | upon power ... T ib. 
gift for consideration — see aia — 374 
gift in Dvyamushyana form.. as * as 376 
amongst Jainas or one ia 45-4 
ceremonial adoption and rpligious ceremonies . — ae 377 
Homam in Sudra adoption .. Ss — ane 380 
— --—— adoption by twice-born females ... ove ite 381 
amongst twice-born classes "T aa vs eb. 
whera and when to be performed * — 382 
Putreshti sacrifice sit — vs ee 383 
in Kritrima form o eon ese e008 eee 419 o 
FRATERNAL NEPHEW— 
existence of — no bar to adoption * iss 198 
if available, should be adopted in preference to othérs ave ove 810 
this rale directory ... ose ave 311 
may not be adopted hy woman, according to Nanda Pandita ... s. 314 
this rule followed by Allahabad High Court — — 342 
not followed in Bombay — wee 8445 
nor in Madras —* one 356 
FRATERNAL NEPHEW'S SON— 
may be adopted — * i ove 3410 
FRAUD ON POWER a es * se 373 
GANDHARVA, A FORM OF MARRIAGE— 
base@on mutual consent — — ee we 10,48 
® s e 
GHAR.LL MAI eee ove eee eee ooe 456 
GIFT— 
according to Mitákshará acceptance necessary for completion of p 
not so according to Dáyabhága vis sila i 
bnt — and acceptance ‘both necessary for adoption @se oa 
of son may be made by fathor and mother ene sie bee | 
by father eco ove j ove 4 
by mother eos eve ere 2 
by no other relations — ove eee 
of an eldest and only son in adoption sigs an agi : 





e e 
© 
9 
INDEX, 473 
PAGE 
GIFT—Continued. 
for consideration recognized by Hindu law ia — — 375 
——— of son in adoption — — oes 374 
by actual delivery necessary for adoption — ove — 371 
constructive — not sufficient ... ae we ` 872 
‘by deed without delivery not sufficient for adoption aei * 378 
of son in Dvy4mushydyana form — 376 
power of — in adoption cannot be delegated by ‘parenta ue * 278 
secnlar and ceremonial — in adoption — ... 369, 377 
power of making ceremonial — may be delegated * * 279 
of adopted son in adoption cannot be made — TA T 281 
GIVEN SON—See ADOPTED SON. i 
GOTRA RELATIONBHIP ji a d Ni si 384 
of adopted son ... sae — mee F 387 
GRANDSON OR PAUTRA— j 
existence of — bars adoption... — * — 197 
adoption of ies — ar — she 145 
share of — by adoption ove P or — 399 
GREAT-GRANDSON OR PRAPAUTRA— j 
existence of — bars adoption... sisi ss — 197 
adoption of Sui ans sis — si 145 
share of — by adoption i ‘ ‘ ; 400 
GRIHT, GRIHASTHA OR HOUSEHOLDER— o ° 
only may adopt according to the spirit of Hindu law ies one 199 
bachelor or person adopting religious order, not being— 
is accordingly not capable of adopting * ... 199, 200 
e GUARDIANSHIP OF INFANT ADOPTED SON ... — * 390 
GUDHAJA OR SECRETLY BORN SON OF ADULTEROUS WIFE a 19 
HINDU CIVILIZATION — 
| religious ‘ sss bes 36 
causes of religious ‘turn of — 38 
HINDUISM— 
cardinal principles of one ere ove ore 36 
HINDU LAW— 
believed to be of divizf origin ... — We F 77 
sources of see one ose * a 69 
conception of law and state * sae — pi 78 
resemblance between Mahomedan and * ee — 115 
commingling of civil and religious rules in — — Ors 79 
Codes of — progressive ss * 83 
slow progress of — and contrast ‘with Roman law — Sas 83 
development of — arrested by Mohomedan conquest sie * 84 
classification of rules of * — * K 87 
HINDUS— ° 
never attained to political greatness eee 87 
hold prominent position in intellectual and religious history of world wes 37 
HINDU SOCIETY— 
civilized by religious influence l oe sce eve 36 et seq, 
MMM 
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HOMAM OR BURNT SACRIFICE— 


not necessary in Sudra adoption 
whether necessary amongst twice-born classes 


HOUSEHOLDER—See GRIHY. 


HUSBAND— 


in early law 
possessed absolute dominion over wife 
power of life and death, possessed by 
relation of — and wife loose 
debts of deceased — payeble by man taking v widow 
religious check on power of ies 
assent of — necessary for adoption by wife 
—- sufficient for adoptton by widow 
- necessary for adoption by widow in Bengal 
e also in Benares 
—- not necessary in Madras, Bombay and Punjab 
nor in Kritrima form 
effect of prohibition by 


IDIOT— 
cannot adopt — 
existence of an — son, no bar to adoption ice 
ILLATOM SON-IN-LAW 
rights of 


does not lose his ‘status in Aaturai family 


IMPURITY ON DEATHS AND BIRTHS— 


periods of a see as 

adoption during ene 

of adopted son in adoptivesfamily * 
INCEST-THEORY— 

of adoption of prohibited relations 


INCONGRUITY OF RELATIONSHIP IN ADOPTION 


INHERITANCE— 


Smritis and commentaries on ap son’s 
modern law of adopted son’s 
adopted son’s right of — same as that of begotten gon 


excepting his share in competition with real legitimate i issue 


' INITIATORY CEREMONIES— 
effect of performance of — in natural family, on adoption 
case-law on the same oe se 


INJUNCTIQN— 
to restrain adoption by widow ... asi 
interim — not granted sis ove 
INTER-ADOPTION— 


between different castes ia 
between different sections of same caste 


INTER-MARRIAGE— 


between different castes * 
between different sub-divisions of. same caste l 
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ee8 381 
... 8, 11, 82 
Lz 11 
h 15 
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as 390 
* 395 
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eee 359 
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168 
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INDEX. 475 
PAGE 
INVALID ADOPTION— 
effects of = — — m . 420 
JAINAS— 

¿are Hindu dissenters TP * — aaa 452 
governed by Hindu law ; si Aa — 453 
adoption amongst ar La 1b. 

governed by Hindu law in the absence of special usage . — ib. 

widow may adopt without any authority... * — ib. 

no restrictions as to adoptee’s qualifications Sas wee 454 

ceremonies in adoption amongst se á * eee ib. 
JOINT-FAMILY— 

system is normal condition of Hinda society e 0 aoe oes 29 

religious principle in its favour sai ib. 


adoption by widow of member of a Mitékeharé . 





e oo 253 
consent of members of — for adoption by widow 257 
devesting on adoption by widow in a Mitakshara — as 414 
JURISPRUDENCE— 
is dealt with in some of the Hindu Codes — * .. 72,81 
not the subject of Puránas * — e — 76 
JYOTISHA OR ASTRONOMY, AN APPENDAGE OF VEDAS .. “ae 72 
KALI OR THE PRESENT AGE— 
practices to be shunned in — b ° 95 
origin of the doctrine of prohibitions for : be 107 
character of prohibitions for ... des sis 109 
prohibition as to sonship in — — * 110 
Parásara, highest authority in... i oo 106 
KALPA OR TREATISE ON RITUAL, AN APPENDAGE Op VEDAS ove 71 
KANINA OBR MAIDEN-BORN SON * a — 19 
prevented by early marriage. ves evs — 54 
KARTAVYA— 
the word — in a precept indicates it to be directory ove ë . 152 
KAYASTHAR OR WRITERS CASTE— 
origin of __... ssi as si ivi 161 
— of as .. 161 note 
ronsiat of people belonging to different tribes * ses 161 
ir. Bengal considered Sudras — * 162 
follow Practices of regenerate tribes — — 403 
inter-marriage between Vaidyas, Shahus and— — — 166 
of Betar fuund Sadras — ous . 340 
KING— e o 
notice cf adoption to — wee on ees 368 
assent of — pot necessary for adoption ee eee * 281 
KINSMEN— . 
s — d may authprize widow to adopt in Madras, Punjab and Bombay 228, 254 
hich of — may authorize soe sae tae 255 
- consent of husband’s father .. — ese 256 
—-—— members of joint family — * ib. 
whose consent, when husband separate sià pi 259 
convened. when adoption made i sie s. —* 368 
assenting parties to adoption — ove oo 435 


A 
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KOCHES, HINDUISED— 

in the absence of custom, law of adoption does not apply to 
KRYTA OB PURCHASED SON 

not now recognized 


KRITRIMA OR SON MADE ioe | aus wee 


position of — according to Smritis and commentaries 
different from modern law 

recognized in Mithila and adjoining places 

capacity to adopt — 

capacity to give one’s self as 

formalities for adopting eee 

excepting caste, no disqualification for being adopted as 

effects of adoption as * 


KSHATRIYAS— s i 
resented Brahmanical pretensions to superiority 


KSHETRAJA OR WIFE’S SON 


condemned ... or — — 
not recognized M Kali age ... 3 — 


KULINISM— 
adopted son not entitled to 
KURTA-PUTRA _... a eee 


LAPSE OF TIME— 
effect. of — in suits for setting aside adoption ... F 


LAND TENURES— 
did not exist in Hindu tims asi ‘ive 


LAW—See HINDU LAW. 
LAW AND STATE— 


_conception of tus F sie 
AWGIVERS— 
seem to have been ministers of kings si F 


LAW OF ADOPTION— 
as now administered 


is not such as it is laid down in Smritis ins P 
or in commentaries on general law 
or found in custom — — 


but as laid down in minor Puranas 
and in recent commentaries of doubtful authority 


LEGAL AND RELIGIOUS OR MORAL RULES— 


mingled together in the Codes se ose 
distinction between eve 
or between mandatory and directory ise 
Mitakshara on the same — 

See,—FACTUM VALET. 

LEPER— 

adoption by — * iè 
existence of a — son, no bar to adoption wis ove 


we 93, 130 


sia 442 


T 
— Oe 


-— — — 





è e 
o 
o 
INDEX. 477 
; PAGE 
LEVIRATE F dis = — 17 
LIMITATION— i 
for suit to set aside adoption — ssi i 435 
LIMIT OF AGE, See—AGE. 
LIMIT OF TIME— 
no — for adoption by widow — 250 
except when deceased husband, member of Mit&kshar® joint family 253 
MAHOMEDAN CONQUESE OF INDIA— 
effect of — on’ Brahmanical mind ° con oes 84 
after — Bréhmanas ceased to be practical lawyers des .. 84, 116 
MAHOMEDAN LAW— ° 
resembles Hindu law as to their origin ... è es .. 78, 115 
and state ... wes — es * 115 
tw 
MAHOMEDAN RULE— 
administration of Hindu law during he Sve 115 
nature of commentaries composed during ... ‘aay 116 
Bréhmanas ceased to be practical lawyers daring eo 84, 116 
MAHOMEDANS— = 
adoption amongst a — * sn 455 
MAIDEN— > ° 
cannot adopt oe see F oe 226 
MAIDEN’S SON,—See KANINA. 
MALE ISSUE OR SON, GRANDSON AND GREAT-GR ANDSON [= 
existence of — bars adoption — F — 197 
AIALES, -See CAPACITY TO TAKE IN ADOPTION. 
MAN IN EXTREMIS— ‘ 
adoption by — we ase or 204 
Ma/NUSHA OR ASURA, A FORM OF MARRIAGE * 8 
M.NDATORY AND DIRECTORY— 
division of rules into ay * de oes 88 
— 
arly law mea#t transfer of dominion... — ose 8 
impt»ved by religious principle see säi 47 
division of forms of — into approved and disapproved * — 48 
approved forms religious ... eee sar — ib. 
disapproved forms not so... oa * ats ab. 
‘sacred character imparted to ves coe — 49, 53 
Patni iia ‘ica ; 49 
Patui a'd real legitimate son one — isi 56 
early — one eve eve 54 
effect vf rules of — on sonship ree whe — 66 
prohibited degrees for adopted BONS — se ksa 387 
i prohibited — for widow’s— see see eee , 824, 852 
MARRIAGE-THEORY PROPOUNDED BY SUTHERLAND,— 
of prohibited degrees or relations for adoption bes * 328 
not correct oe aes ae * ib. 
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MYMANSA, A SYSTEM OF PHILOSOPHY = 
contains rules of interpretation of Hindd law ... 


MINOR— 


adoption by — male eve 
— z female eee 


MISSING SON— 
whether existence of — vitiatcs adoption 


ot 





MOTHER— 
capacity of — to give in adoption ve 
relative position of son and — ... ‘iva 
assent of — to gift of son by father ses 


MOTHER-IN-LAW AND DAUGHTER-IN-LAW— 
competition for adoption between S 


MOTHER'S SISTER'S SON— — 


‘adoption of — prohibi‘ed to regenerate tribes 
— — valid amongst Sudras — 


MOTIVE FOR ADOPTIO" — 


originally secular and not religions ... 
latterly both religious and secular aie 
predominance of secular— sis 


NAIKINS OR PROSTITUTE ‘DANCING GIRLS— 
adoption of daughters by oa 


NIRUETA OB LEXICON, AN APPENDAGE OF VEDAS 
NISH.{DA SON OF KSHATRIYA BY SUDRA WIFE 
NISHEDHA OR A PROHIBITORY RULE ove 


NIYAMA— 
a kind of precept enjoined by S&stras 
NIYOGA (OR APPOINTMENT TO RAISE ISSUE) 


means literally an order, command or direction 
what male relatives could be appointed 





NYAYA MEANS REASONING _.., ose 
it is also the name of a system of philosophy 


OBJECTS OF ADOPTION,—See MOTIVE. 


ONLY SON, ADOPTION OF— 


rivhi texts on F 
observations thereon 


Mitaksharé on or — 
Vaijayanti on Sea ves 
Dattaka-Mim4nsa on us 

Nanda Pandita’s view paa 
Dattaka-Ohandriká on eee eee 
Dattaka-Nirnaya on eve is 


Jagannétha’s opinion on ... 

Conclusion deducible from commentaries i is 
that — — improper, not — 

European authorities on ... 
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i INDEX. i 479 
PAGE 
_ PNLY SON, ADOPTION OF—Continued. 
. valid according to case law c 
: in Madras, Allahabad and Punjab ... , 298 
j in Bengal and Bombay before 1868 ... 300 
invalid now in Bengal 302 
à | : so in Bombay ... 304 
a observations on this recent view of : ib. 
applicability of factum valet to — ... 305, 366° 
in Dvyémushydyana form 301, 376 
j co-existing with begotten or adopted son of predeceased son — 306 
in Kritrima form 
:? ONUS IN SUIT FOR SETTING ASIDE ADOPTION— 442 
OUTCASTE— 7 
whether existence of — son bars adoption 196 
adoption by — ane i 203 
woa whether — may be adopted “ee 358 
PAISACHA, A FORM OF MARRIAGE See we 10, 48 
~  PALAK-PUTRA si i TA ; 138, 139, 456 
"  PA'RASAVA OR SON OF A BRAHMANA BY SUDRA WIFE ...“ 23 
_ . PARISANKHYA A KIND OF PRECEPT 87 
ii: PARSIS, ADOPTION AMONGST 456 
`” , PATERNAL COUSIN’S GRANDSON— . : 
r may be adopted e see ‘a . 340 
. PATERNAL UNCLE’S SON— 
io may be adopted — * ib. 
A PATNI OR WIFE MARRIED IN MOST APPROVED FORM ; 60 
division of wives into — and non-patni “eos eee ; ab. 
PATRIARCHAL FAMILY : 26 
' PATRIA POTESTAS 2 
8 weakened by abolition of slavery ant 7 
i capacity to give involves — eos 268, 270, 407 
PAUNARBHAVA OR SON OF TWICE-MARRIED WOMAN — wis 18 
’ now raised to the position of real legitimate son “ai Sass 136 
4 PENDENTE LITE, ADOPTION— 
partakes not of the character of alienation ses 418 
PERSONA DESIGNATA eee eos coe bee 425 
’ PITRI (MEANING FATHER) IN SOME PASSAGES OF VEDAS— < 
j is interpreted differently * 41 
reason why ib. 
= POLLUTION— 
effect of — on adoption made during — 212 
POuUYTHEISM * aes ; 39 


POPULAR FEELINGS — 
override sacred law 


480 INDEX. 
POSHYA a — F — 
POSITIVE LAW— ý P 
not within proper scope of Shasters * sie — 
POWER— 
husband's assent to adoption by wife, regarded as — — 
may be given to be exercised in the event of existing son’s death... — 
restriction annexed to exercise of — — — 
to be exercised with consent of third party ade — ace 
void or illegal ... — —* — — 
strictly construed on ee — — 
admits of liberal construction. E — ia — 
how given ses vee eos on — 
revocation of ... Ge — Ge — 
suspension of ... “ eve — 
adoption made during % v— invalid see eee oon 
revival of sss i . — 
given by husband of two or more wives ge tee ves 
widow not bound to execute we ee oF bey 
PRACTICES PROHIBITED IN KALI AGE * T avs 
PRAJA (CHILDREN)— — 
variations in the meaning of 4x. J * * F 
PRAJAPATYA, A FORM OF MABRIAGE i sti a 9, 
PRECEPTS OF SHASTERS- 74 
different kinds of * — Z ‘ 
division into mandatory and directory eee vee ese 8 
PRHGNANCY OF WIFE— 
no bar to adoption ‘* se oes — * 1a 
PREGNANT BRIDE’S SON ° wes oes * xe if 
prohibited in Kali age one soe — 
recognized by Privy Council * fs sit * 
PRESUMPTION— 
of adoption — ‘ies ive 441 
of facts relating to adoption eee s — 442 
PRIMARY OR REAL LEGITIMATE SON ae — ses 58 
PROC REATION— i 
by father, no element of conception of sonship v. ae 24 
PROHIBITED DEGREES FOR ADOPTION — vee Sss 322 
See CAPACITY TO BE TAKEN IN ADOPTION. 
i ` 
PROHIBITED DEGREES FOR MARRIAGE— 
of adopted son eee see eve —* 887 
PROHIBITION, EXPRESS OR IMPLIED, BY HUSBAND— 
bars adoption by widow with kingman’s assent — ees 262 
PROHIBITIONS FOR KALI AGE * ie t — 95 
origin of doctrine of aia — a * 107 
character of eee aaa TA — 109 
as to sonship arr as oo * 110 
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| | INDEX, ° 481 
PAGE 
POSAL— | 
by adopter in Kritrima adoption p — ose 449 
STITUTES— > 
adoption of daughters by ai a ‘ 453 
fie DITS, OR HINDU LAW OFFICERS 7 F 118 
NT AB-CUSTOMS RELATING TO ADOPTION... ae de 456 
YRCHASED SON OR KRITA .., F 2. .. 21, 187 
DA NAS AND UPA-PURANAS 
: and their character see ‘ee S —* a 75 
theory of their authority — * cas o "6 
| no authority on jurisprudence — S — se ib. 
DYTRA OR PUTTRA OR SON— s 
: difference in spelling and derivative meaning of oss — 42 


OT TRESATI OR SACRIFICE FOR MALE ISSUE— 


must be performed when adoptee is in his fifth year * ... 360, 383 
UW TTRIKA-PUTRA, — See APPOINTED DAUGHTERS SON. ° 
}UALIFICATIONS OF BOY TO BE ADOPTED yg „281—367 







See CAPACITY TO BE GIVEN, AND CHBACITY TO BE TAKEN, IN 
- ADOPTION. me > 


R4 KSHASA, A DISAPPROVED FORM OF MAR E 3 ove 9, 48 

RANK OF SONS OF DIFFERENT KINDS— 
determined by father’s will in ancient times ss ii 30 
latterly by their inclusion in first or second group * bus 59 
first rank of Aurasa — : * n. 44, 58 

RANK OF WIVES— 

division of wives into patnis and non-painis : 50 
first rank of Patnis = as +b. 


RATIFICATION, SUBSEQUENT— 
equivalent to previous consent ... ove — — 180 


RECOGNITION BY REVERSIONER— 








effect of — in suit for setting aside adoption... : i 442 
“ REFLECTION OF A SON”, meaning of * F 815 
RELATION BACK, OF “ADOPTION 7 de 416 

RELATIONSHIP— 
with respect to.eligibility for adoption — si is 810 
ineligibility for adoption s ove A ae 313 

RELATIVES, — See KINSMEN., 
RE LIGI ON— 

Hindu society civilized by influence of — dyi eos ove 85 
® India land of — 4226 eas eee 36 
canses of religiousness of Indians tes ave ; 88 
supposed to be origin of adoption ° eee — — 25 
not so in reality oes Lo bes 47 
is against adoption ai see eve ee ib. 
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RELIGIOUS RITES, mt™™ lied by Puránas ai 
RELIGIOUS ORDER— ` © l 


2 
existence of son adopting — no bar to ađoption 
adoption by persons iu — — se 

RE-MARRIAGE OF WIDOW se wo 
prohibited in Kali age ase — 
legalized — oe — 
prohibited degrees for — * as 
bars adoption by her * — 

RES JUDICATA we see vee 

REVIVAL OF POWER ive * 

REVOCATION OF POWER ooo 

ROMAN LAW— 


progress of Hindu law contrasted with that of — 
RULES OF SELECTION OF BOY TO BE ADOPTED 


SACRED LAW AND PGPULAR FEELINGS— 
SACRIFICE FOR MALE ISSUE,— See PUTTRESHTI. 
SAHODHAJA OR PREGNANT BRIDE’S SON 


prohibited in Kali age 
but recogrized by Privy Council 


SANHITAS, A PORTION OF VEDAS — 
SAPINDA RELATIONSHIP— 

exposition of eee eee 

of adopted son Jo a tee 

SASTRA, PROPER SCOPE OF sos e.. 

positive law not within .. T 


SAUNAKA-SMRITI— 
character of sa. 
relied on by the Dattaka-Mímánsá ase 
SAUDRA OR SON OF A TWICE-BORN BY SUDRA WIFE 
forbidden in Kali age ove 


SECOND ADOPTION— 


during life of first adopted son 
not prohibited by sages or commentators 
European authorities on soe 
held invalid sé 
by widow after death of first adopted son 
— valid if authorized 
also when no d needed 


SECONDARY SONS,—See SONS. 
SECRETLY BEGOTTEN SON,—See GUDHAJA. 


SELECTION OF BOY TO BE ADOPTED— 


rules regulating eee eee 
SELF-GIVEN SON , vee bee 
SIKHS, ADOPTION AMONGST ... oes 





eee 281 
ee ag 
eae 19 
: 95, Be 
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Gee d 
e.» 353 
* 387 
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‘ 87 
eee 106 
Gee 106, $08 
ose 2s 
eee 95 
vee 170 
eee 173 
eer ` 174 


ws. 233, 264 
453 


281—367 
.. 21, 137 
. 456 
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INDEX. 9 
KSHA, AN APPENDAGE OF THE VEDAS... eee 
MULTANEOUS ADOPTION OF TWO SONS4 
device for evading Bungaina’s case eee ws 
held invalid sida 
distinction between successive and — vee 
authority for —, held void ... eee 
‘STER’S SONS ADOPTION— 
in Bengal eee l rr Ooo 
in, Mithila wae sà 
amongst Kayasthas of Behar eee 
in the Punjab wee eee ° —* 
in Allahabad see bas eee 
in Bombay ese gee, og ar 
- in Madras — — eee 
amongst Jainas ... — 
HARE, ADOPTED SON’S eae eos sik 
ILAVERY— . 
recognized by Hindu law vee * va 
abolished by Legislature eas 2 
origin of adoption traceable to the principle of . — 
effect on adoption, of abolition of — — 


SMRITI OR DHARMA-SASTRAS OB THE INSTITUTES OF LAWGIVERS 


j;ON— @ 
existence of, bars adoption ... * 
does not affect capacity to give power toadopt ... 
| in embryo, existence of, no bar to adoption "R — 
adopting religious order, existence of, no bar to adoption — 
missing, whether existence of, bars adoption _... see 
renouncing Hinduism, whether existence of, bars adoption” À 


existence of disqualified —, no bar to adoption ... 


BON-IN-LAW, ADOPTION OF eoo vee eee = 


SON OF TWO FATHERS, See DVYAMUSHYAYANA. 


SONS, TWELVE DESCRIPTIONS OF 


status, rank, disability and liability of — in early law 
division of — into primary and secondary is 

into two groups of six each 

into those by operation of law, and ‘those by adoption 


SONSHIP, CONCEPTION OF eee eee vee 
BOURCES OF LAW o eee eee 
SPIRITUAL BENEFIT DERIVED FROM SONS— 











is supposed to be the origin of adoption “as gea 
is in reality against adoption ror eee die 
explanation of — ose ose 
SPIRITUAL OBLIGATION TO ADOPT eee wae 
SRADDHA PERFORMED BY ADOPTED SON ... sse 


” See ANCESTOR- WORSHIP. 
SRUTI OR VEDAS, CONTAINING WHAT WAS HEARD FROM DEITY 
STARE DECISIS _... tee 


. 169, 174 


262 
190 
195 
194 
197 
196 


. 181, 457 


130 


484, © INDEX. 





SUDRAS— 
disabilities of — according to Smritis * E — 
how position of — raised l ai j — Sss 
position of modern — and their marriage se. * ae 
Kéyasthas es T ns — 2a 
not the lowest caste * ees isà eos 
SUIT FOR SETTING ASIDE ADOPTION * * sts 
declaring rarity of power and for injunction : 
SUNAHSEPHA, STORY OF ...._ sii oe. og a 
SUSPENSION OF POWER GIVẸN TO WIDOW TO ADOPT 
SUTHERLAND— 
translation of the two — by, and opinions of sos 4 
TANTRIKA SYSTEM— ⁊ 
compromise between Brdhmanism and Buddhism — — 
THEORY OF SONSHIP AND ADOPTION — zi -a 24h 
adoption oes ah — i 
THEORY OF SPIRITUAL BENEFIT DERIVED FROM SON— 
not the origin of adoption ae — 25, 82 
means of civilizing Hindu socioty .. vee A 
TYRABHUKTI-OR TIRHOOT gii ay — — 
TOPICS OF THE LAW OF ADOPTION — — —* 
TOPICS OF LITIGATION * cee 
TWELVE: DESCRIPTIONS OF SON see — sie 
different classification óf — into two groups of six * re Š 


TWICE-BORN CLASSES 


prohibited-eegrees for adoption by 
religious ceremony in adoption by 


TWICE-BORN FEMALES— 





position of — resembles that of Sndras “ag — 
religious ceremony iu adoption by * Ki 
TWICE-MABRIED WOMAN —* — oe 18, 52, 136 
son of aii — ave * .. 18,136 
TWO PERSONS — i u 
adoption of one son by oO ae a $06 | 
TWO SONS— l 
gift of om of.—, improper — * oO ... 282, 296 
UNCHASTITY OF ADOPTING WIDOW aa — se 250 
UNMARRIED DAUGHTER’S SON E a .„ 19, 54 
UNMARRIED FEMALES CANNOT ADOPT gi — 226 
except Naikins vee — —W ias 458 


UPANAYANA OR CEREMONY OF INVESTITURE WITH SACRED THREAD... 161, 361 


UPANISHADS _... A a * F ~ m 


INDEX. ° 
FET ANAS OR MINOR PURANAS = s 
— s t 
meglect of enquiry into sań * — 
<»£ double adoption i — — 


ba” ROMAN LAW AND GANDHARVA FORM OF MARRIAGE 

#& OR RHYSICIAN CASTE sá s.. 

A OR AGRICULTURAL AND TRADING CASTE see 
o 


yi 


NX GAS OR APPENDAGES OF THE VEDA — 

N TA OR. UPANISHADS OR A SYSTEM OF PHILOSOPHY 
ED RIGHT IN NATURAL FAMILY, OF ADOPTED SON... 

I, A KIND OF PRECEPT ... eos 

VA, A KIND OF SUBSIDIARY SON st 
XIN ALONE MAY BE PATNI OR LAWFULLY WEDDED WIFE 
> vW— 


passed to deceased husband’s heirs ee ove 
— — brother eee 


coms ogee 








appointed to raise issue .. 
one marrying — liable for deceased husband’s debts ° 


Remarriage of — oon 
disapproved by lawgivers eas vce 
obsolete amongst higher classes... * 
legalized by Legislatare eee oo 


deprives her of capacity to adopt R ei 
son of — by remarriage raised to the rank of Aurasa ove 





may adopt if authorized by husband one eee 
— — by husband’s kinsmen ose 
without authority see or 








adoption by — when minor or not free agent 
estate of — divested by adoption 





with authority not bound to adopt i $ 
right of — not affected by refusal to adopt... 
DOWER, ADOPTION BY eee — 
FE— 
„ position of — in early law one wee vee 
joint Property  ... soe ens 
eee improved Ges es See 
patni or non-patnt eee 
consent of — in adoption by husband ss — 
adoption b — ... ose tee eee 
—— in Kritrima form 
OMAN— 
position of — —* * 
unmarried, adoption by ive — 


married, — See Wico 

widowed, — See Widow , 

capacity of — to adopt T 
character in which adoptión is made by iso 


* 16 
H 17 
* ib. 
es 33 
— 18 
* 50 
a 53 
.. 53, 136 
F 261 
* 186 
, 228, 232 

.. 228, 254 
.. 229, 264 

Ses 249 
* 410 
247 

247 


199 


11, 15 
11 

49 
50 
214 
227 
448 


27, 220 
226 


fee 216 
... 224, 230 
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